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JOACHIM CHRISTOPH STISSER. 

Udum k mc , Venerandc Pdrens , obfcquiunrLi 
excgit filiale , ut induftrix huc usq*, in literas inipen- 
tibi exhibercm fpeciraen. Exegit infupcr pie- 
us tibi per naturam debiu^ ut paternum tuum-i* 
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idert propenfiblimuin crga me affeaum, redhoftimento quo- 
damdemererer ; Sed occafionedeftitutus hadenus, vitam ipfam 
mihi acerbam putavi. Prarcila & impofterum videtur omnis 
fpes quicquam excogitandi» Paternis tuis meritis aliqua ex parte 
rerponfurum. A primis enim incunnbilis me non tantum fin- 
gulari profecutus es amore , fed & vlx incedentemprivatisPrarce* 
ptoribus erudiendum tradidilli. Ex eo tempore tanti follidtu- 
dine, tantisq-, fumtibus raea promovifti ftudia, & alia optimi 
Patris explevifti officia,ut illis par non fim enumerandis, cum 
(int innumera. Nec in fummisoccupationibus tuis.qux te iri- 
terdum vix refpirnre ftnunt» unquam te deferuit cogitatio , fili- 
um tuum relpiciendi. Tribuifti mihi &adhuc tribuis ea benc- 
ficia» qux unquam a Parente follicito & pio exfpedari poflunt, 
qux in memoriam non revocare, argucrent ingratisfimum & 
improbisfimum filium. Sanc fi in bacillo fiflb ca confignaro 
voluifles, vererer ne tantar fortis debitor fim exftiturus, cujus 
ufuras cxfolvere gravisfimum, imo imposfibile fere mihi fit fii« 
•urum. Quantopere igitur ribi , his omnibus provocatus , fim 
devinchis , cuilibet judicare in proclivi cft. Su/ficiat,quod hic 
publice profitear, me tibi plus debercquam exiblvere uUa ra- 
tione valeam. Accipe igitur vt>jerdmU Dn, Fm-ens filialis redho- 
ftimenti loco chartaceum quidem munusr fed a filiali manu 
profedhim. Accipe hafcc primitias laborum Academicorunn-* 
non alieno, fed paterno vultu, in tefleram grati animi & obfe- 
quii filialis ad cineres usq; continuandi. Perpendas in raea pe- 
ru nihil efle ditius bona voluntate. Meum crit jncale/cend- 
bus fufpiriis ztemum illud Numen, dum Spiritus hos artus re- 
xerit,follicitare impense t ut te noftrorum omnium patrocinio 
quam diutisfime fervct ac fofpitet. Vale,filiumq: tuum amoro 
folito impofterum profequere» DabamFrancofurti ad Viadruxn. 
KL. Febr. Anno i^;^. 




PR^FANdEN. 

10 pleramqj homines ingenio funt,ut 
jlpretis illis^quaequotidie verfantur ob 
joculosjrariora fedentur & min^ obvia. 
Eft enim in quotidianis faftidium^ac animp co- 
rum pertaefus aliorfum trahitur, dum qux vulgi 
notitiamtransfccdunt noHe amat. Eapropter, 
tanroconatu antiquitates rimantnr haud pau- 
ci,ut fi Antiquarii titulum na£l:i,orane felicitatis 
huraanac pundumtetigilTe vidcantur.Non de- 
traho illislaudem,quam aucupant,cu& ipfum 
Imperatoremadantiquitatis cognitionem ab- 
legafleStudiofosjprimaJuris noftri doceantE- 
lementa.Verum folisantiquitatib^ incumbere, 
& dc praefentibusfecurume(re,an magno Rei- 
publicae futurumufuifit,judicentaliijqui rerum 
momenta norunt.Ego fane,quiinterdifcentes 
nuraeror^aHorum delicias reprehendere nolo. 
Interim exemplo aliorum , meorum prxcipue 
Commilitonum,qui inhacAcademia jucundis- 
fimismateriebus exercuerunt animum,didici, 
etiam ui vulgatis e(fe raritatem. Quapropter 
cum ftudioru ratio mihi fpecimine publico red- 
denda cfTet illis,quorumnuturegunturcadera, 
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non putavi me id fa£turum commodi9,quam fi 

in rc ufu tnta,rLifticis paritcr ac in dignitate con- 
ftitutis obvia, fcd tradacionc rarisfimajingenu 
vires pcriclitarcr. Olferebant fe quidcm variac 
juris materiaejinfuper & commedabantur quse- 
dam ab aliis. Intcr omnes tamen nulla magis ar- 
ridebat palato, quam praefens de Bdcillis Fis/ts. 
Perfcrucabar diligenter fupellcdilem rei lite- 
rarisc/ed inveniebam admodumcurtam & tan- 
to conatui vix ac ne vix quidem fufficientem. 
Hinc totrationesoccurrebant,quxanimu mc^ 
um ita dubium &incertum rcddcbant,ut non 
facile cfTet ftatuere,quid fcquendum: Mox enira 
ingcnii tcnuitas j Mox oneris magnicudo mc 
deterrebat. Mox thema fterile obicem mihi po- 
nebat.Quippe propofitam matcriam juri noftro 
incognitam elTcjnon tantummihi/cd etiama- 
liis patet,qui illud vix a liniine falutarunt-. 
Ex adverlo materiae gravisfima utilitas mo 
commovebat , & titubanti addcbat calcac^. 

Et cum fcirem cupidam LL. Juvcntutcm hodierni fcculi 
nihil fcrme intadum rclinqucrc, vicit tandem & mc ju- 
vcnilis audacia,cfFccitq j, ut jam Dco Autorc adrcm ipfam 
me accingam, Tuum intcrim crit L licct vires dcfi- 
ciant , voluntatcm tamcn approbarc ^ & fi fort^ lapfus fuc- 
ro fubinde,communem honiinum fortera tibi in mem©- 
rwm revocarc. 
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TNgnfu/. 
^BachU Derivatio. 
BAcilltu (f BAciOtim rc£li dici' 
tur. 

Baculus (f Sceptruw. 4 
Deiaculis dccorticatisjacobi 
An jufte boc feccrit Jacob 2 re- 

mispve. 6, 
T>e iacu/o Mojjis. 7. 
De Bacuio Aaronis. S, 
lUe baculus fcmpcr matftt cum 

fruHibus. 
^atio* jo. 
De baculo Samgaris^ 1/. 
De baculo Elifa. 12. 
^are per baculiimpofitionem 

a GehafifaSiam puernon fu- 

erit /Hfittatus ? remi^ftfe. ij, 
Maculus nonnunjuam fumitur 

improprii^ • /4. 

^idpcrDecorem feu baculum 
AmamtatiiintcUigaturl ij. 



^id per ^umculum feu bam* 
lum deVmcienttum ? i6» 
Aiducitur Pfalm^ 2^. /7# 
Baculm paupertatis. ti^ 
De baculo Epifcopali, ip. 
^idfgnificet ilie baculuj^zo. 
Dcfiriptto ejus, zi. 
Explicatio. 22* 
Epifcoptu accedevs ad altare 
deponit baculum. n. 2^. 
^uare Rom, Pontifex non uta* 
tur baculo Eptfcopalif 24* 
Rationes bifiorica {f myfica» 

n. 2s.fe^q. 
Clericis non gladio fed baculo 
uti permisfiwt* n. 27. 

De bacu/o qui frangttttr in judi^ 
cio Crimtnali poji fententia 
publicationem* !/• 
EraSlo baculo executiononpo* 
teft differri. 29^ 

Ex 



Ex pTAgnAntibui tamen cxnfts 

interdum poteft dsfferri. 
Jn bacu/us inter Mrma ietbMlia 

referendm^ i#. 
An bomicidtum baculo perpe- 

tTAtum morte puniendum^ 

Anbaculo invafui fe gladiodeAAn etiam /ocminu conferAn- 



Baculum fignum JuriidiLi:n, /jr. 
Jus conferendi baculu cftad 1 y^, 
/4n fub claufiila generali uilD 

fcri^rcU comineatur quo^ 
jus conferendi b^cuium^^jj^ 
^id fintfeudji cur-pt bacurt.^f. 



fendere posfit» 
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Invefiitura perbxcultim. n^^\oe canchacuio aliigando. 40. 

'««iamr»^ Ntequam ad ipfam traftationcm bacillorutiu 
fiflbrum mc confcram, e rc cfle duxi, nonnulla 
de baculis & corum juribus pracmittcrcjEt cum 
nominum confidcratio fitprincipiumcogniti- 
onis4rf. uff.de juft, (f Jur. prius crit infpicicndum^ 
z. unde dcrivctur baculus. Dcrivari (o\ct baculus vcrbo 
gracco ^a<l^o9 forte i(^divy> undc ctiam dcducitur 0a)tjri^ 
fortis, robuflus, W. Martini Lex, Phiioiog. Ifidorus L. 10. 
orig, Cap. i/. putat,baculum a Baccho rcpertore viiis cffc 
invcntum, quodhomincs motivino iHo innitantur,quod 
tamcn allufionem magisfapir,quam ctymolog/amgenu- 
inam. Abaculoautcm cft diminutivum baciJJus veiba 
cillumjquodpoftcriusregulisgrammaticis circa diminuti- 
vorum formationcmparum convcnire videtur,recepcum 
tamen idvocabulum c(re,velfo]usdocebitCicero, quifc- 
qucntia vcrba habet \,ib, 2. de fimb, §. j/. llt bacilinm aimd 
eft inflexum (f curvatum de indttftnay altudita natum: Stc 
ferarumnatura non eft iiia quidem depravata maia dtftipii- 
va^ fednaturafua, Bacillo originem debet imbectUts i c. 
finc baculo, ut wrrwfer,aScnibus,qui opGra fcipionis defti- 
tuti labafcunt & infirmi funt, notaiuc Becmannoytn Ongtmb. 
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EOR}fMQUE\JURE IN CENER^. ; 

Ut.Ungti, Dcfcriptioni Reali non immorabor, cum uni-4* 
cuique,ctiam pucris in fcholis fatis conftct,quid fit bacuJus. 
Idfaltcm obfervanTc utile cft, quodipfumrccptrum (Sc ba- 
cuJus olim haut raro pro iisdem fuerint acccpta, ut ita fce- 
ptrum fycrit brevior baculus,quo quis inniterctur,ficuti 
cx Homcro obfcrvat Petr. Greg. Tbolof.in Synt4gwJjur. uni* 
T^trf. Lilf. 6» 14. n. 8* Ubi & Ovidium dc Jovc ita loqucn- 
ccm producit, 

Celfior ipfe loco fceptro^ue inntxus eburno, 
Etdc hoc vetufto morc teftis etiam eft Tacitus Lib, 4,AnnaL 
Cdp. 26,n,4s UbiPtolomsoScipionem eburnum&togam 
piftam,tanquam antiquapatnimmuncradblataefTe dicit. 
Im6olim omnes Graccorumlmperatonim officialcs fua-* 
gcftaflre fceptra fivc bacidos teftatur rjr joh» LeuncUvio PAn^ 
deSl.hiO, Turc Cap, iy^,Theodor. Hoping» tra£i,Jejur,inJtgn. 
Cap, 2, §. 7. Se^. n. /f }. conf ^lex, ab uilex. GeniaL dter. 
Lib.i, c. 2%. Lubct faltcm in praefenti agcrc de baculis di- 
vcrfis, quorumnonfaltcminjurcDivino &Canonico,fcd 
& Civilifacpiusfitmcntio. InS.Scripturacelebriorcsbacu- |t 
Ji funtiJli, quos decorticatos Jacob canalibus potionum-» 
aquarum imponcndo,objccit ovibus Labani, indeque cx 
unicoloribus di verficolorcs nafci fccityGenef^o. V. $7. & 
An autcm juftcbocfccerit Jacobnccne,&anilIc proven- 
tus fucritnaturalis^an vcro miraculofus, hic inquirerc mci 
noncft inftituu,ncimmittam falccmin alienam meflcm, 
poteritramcn vidcrihac de rc LMartinus Del-Rio inPhar^ 
Sapient. add. L. ubi primum aftcrit, item CorneLa La- 
pidt Cotument.in aHeg.C.io.Genef DebaculoMoyfis,quem 7. 
habuit cxmandatoDei, multatcrribilianarrat Sacra pagi- 
na, mox enim potum de petra produxit, mox vero pracfcntc 
Pharaone in fcrpcntcm transformatus cft. Hujus ctiamdi- 
rcilionc marc rubrum divifumjtaut Populus Ifracliticus 
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S CAP. I. DE R^CULTS 

ficco pcdc tranfirc pocuerit, qucminrcqucnsPharjo, in-. 
mcdio mari priflinum motum rccipicntc,)ufto Dci judicio 1 
cum omnibus fuismifcrabili nccc periit Sxod. 14.^.16,26,3^^ 
2$, Dcpluribus infignibus cfFcdibus huic baculo ^Dco 
^ributis vidcripotcft Exod.c^.S p, cjus cxplicario ap. M- 
!• tol.di Ij^A Comm,Adctt,cAp* Admirationectiam dignus 
cft baculus vcl virga i^aronis,qu2 codem pcn^ tcmporty 
protulit germcn, mox florcm & ftatini frudus, Nnm : C, ij, 

9. Hunc baculumnunquamfuificpoftcadcficcatum^red fcm- 
pcr manfilTecum fruftibus ccnfct Abul. notante hoc Cor- 

10. nr/. 4 Lapide in Juo comm. ad d, c, /7. £x hac ratione» tunLr 
quia pcrfe<flafunt Deiopcra ^mira^ula, tuiuquia hicba« 
culus pcrenncfuit memoriaIe& tcftimonium apudpoftc- 
ros rei gcftat/ciJ.quodpcr hancvirgamflorcfccntcmAaro- 
nis familis faccrdotium cffct confignatum, &hoc poftc- 
risprobarinon potuiflfctpcrvirgam ficcam,fcdflorcntem. 

11. Fit etiani mentio jud, 3. 1/. /v//.baculi bovis, quo Sam- 
gar fcxcentoscxPalarfljnis,genre bcUicosa (Scinfcfta Ifrac- 

# luis trucidavityCujusexplicationcmpeteex/^M/^x^.^^^z^^r^r. 

tlJnfuUhomilmad d,Cj Mcmorandus & hic cftbaculus EliHr^ 
quem dcdit Gchafi,ut poncrct fupcr facicm pucri Sunami- 

, tanac focminc, & ita ^ mortuis fufcitarct. Reg, 4. >. ^9» 

jj^QuarcautempcrimpofitioncmbacuIipuer non fucrit fu- 
fcitatus^videri ^oi^^iAlpbovftTonAtt Coman ulf'4,Reg,(iv.s6' 

14, Sumitur ctiam baailus nonnunquam improprid, uti 
ZachAr, tt, V, 7, ubi officium Chrifti rationc Paftoritia fi- 
guratur duobus baculis paftoralibus , quorum prior, qui 

^ Dccor fivc anuKnitatis didtur,figurar gratiam& bcncpla- 
citum Dei conquiefcens in populo ipfius pcr Chriftum-i 
pradicacionc verbi. Poftcrior vcroqui Funiculus fivc de- 
rincientflim appellatur, fignificat EccJcfiamcx Jchuda& 
liraclitisicJiquis coadun4t«UQ; tcftancc Immtin, IrtmtU.tS 



BGRU MQ}iE JllRE IN GENERE. t 

Franci/c. Junio m fuis annet, diti' C. //. tx quibus colli- 
gunt Paftoribus &:Ecclcli« miniftTis incumberc duobus 
modis Populum tradlarc, boROS fcil. &: probos clcmcmia » 
improbos &impios vcro fuppliciis &poenis. Conrad Peili* 
€An, CommeutAn ZAsbar^ d. L Ev quaacccptionc cxplicati- '7- 
•ncm fortd capcrc potcrit PfAlrn, 2j* v, 4. Sicut & hac ra- 
tionc in Jurc Canonico illc Pfalmus cxplicatur, C. DifcipU' 
na p,Dift. 4s. Ubi vcrba hxc EmphaticaadEpifcopumap- 
plicata, habcntur, Virga enim percutimur (f baculo fuNenta" 
mur. SiE, eft diflri^iovirgg ^udferiatyfit confilatio bacu^ 
fiy (ju£ fuftentet. Sit ita^ amor,ftd rton emoUiens : Sit rtgor^ftd 
ftoH exafperansyfttZclus^ftdnon immoderatk fal^iens^fttpie* 
tasyfed non p/uf quam expediat parcens, Infupcr & in S., 
Scriptura indicium paupertaris effc foIctbaculus,quorfiim 
rcfpcxilTc creditur Jacobus Patriarcha,dum (7^»iryrji. >./o. 
fe cum baculohoc tranGiffe Jordancm i.c. paupcrem, di- 
cit, ConfPolycarp, Lyfer. Harmon.EVangeL Ith. 4. c.yz.pag. 27. 
cui convcnit Gcrmanorum Phrafis XBaitn Ctrtcr an Dcm 
^CftcUSfcit gcra^f. vid,Stuck.Lilf.2,antiq.conviv,Cap.S' 
pag, 14/. Tbeodortu Hoping, de jure Infignium Capa. §. 6. 
/^3. AJia loca S. Scrjpturac,ubi baculi divcrfo fignificatu ca- 
piuntur Vtd. Num. 2i. v- li. Jer, 1, v, c. 4i. 

Baculos S. Scnpturar cclcbriorcs cxcipiunt Baculi,|^. 
quorum in Jurc Canonico mentio fit, intcr quos cmi-' 
nct Baculus Epifcopalis vcl Paftoralis, Gcrm. &cr 
fclji.ffaMgit.ib/qui polt confccrationcm traditur Epifco- 
po, in fignum paftoralisdigniutis dodtrinac<iuc autorita- 
iis, Can: Nuilus tpifcopus de Con/ecrat, DiftinB. 1, p^tcftatis 
ligandi & folvcndi. Augufiin. Barbofa de off. (S pot, £pi' 
fcop.part.i. tit, h C /. n /y. Vocatur alias ctiam virga-»i» 
psiiiondhiRbegin.cSron. /ib. 2. & fccptrum ab Ottone Fri- 
ftngenfi ^ Lih* z, Cap. 6, cambuca , pedum & fcrula joh, 
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i CAP. f DE BACULfS 

Gerh. V o^, de Vtt, Scrnj, Ub, /. Cap. 4, Cap, /. § jungttur in 
fn.x.de fAcris unH.jun^Cg. OtFllnB, 4^. Flura baaili pa- 
ftoialis Synonymahuc trahcre non vacat, cui volupc eft 
vidcat Tbeodor» Hoping. cit. loc, ». iSS* fe<j. Dcmodo 
invcfticndiper ferulam Paftoralem olim inGermaniaufi- 
tato, Vtd. Celeberr, Dn. Coming. Dijfert. deEpifc. German.^.^S' 
Hic baculus in dcgradationc itcrum dcmituo "ti hoc fa- 
<[lumindegrad3tioneBencdicf^i,cui LeoVJII Pontifex di- 
fcidit pallium, baculumqucfuffrcgit,tefte/i^rg/»cwrCirow. 
Lib» 2, Exftat eadc rc fpecialis Canon in ConciL /• Conftan' 
tinopol.A^. 7.his vcrbis: ^.uiA ^aculus efl /ignum dtgntta- 
ti6 pAftorAlis^quod hic bAbere nttilAtenus debetf quia luptts eU 
non paflor. Vtd. Petr, Greg, Tbolof.Lib. 6. cap. 14. ». 14. Re- 
ftituto autcm depofitoomniailla reftituuntur,C4»,77. Con^ 
2iM/ii To/etani IF^ Eft autem hic baculus curvus exemplo il- 
lorum baculorum, quibus paftores animalium pedcs rc- 
traherc foIent,qui, ficutin fine efte folcntacuti, inmedio 
rcdi>in fummo inftarfemicirculi rctortij ita & boni Pafto- 
riscft,non folum peccata hominum corrigcrc,&per cum 
pigros pungcre, fed ctiam averitatis via abcrrantcs ad vc- 
rum tramitcmducere, rcfipifcentesin grcmium recipcrc 
&)udiciirc(ftitudinc &confuctucline confirmare Cati,Dtf 
cipltna g.dtfl.4s, Innocentitu A(yfleriorummiffk Li6»t,Cap.6l, 
i,Quodcarminecerto quidam exprcsGt,quod TtknGloffiU0 
m Cap.un X. de Jacrtsun^. cujusvcrfus funthi- 

In bacuUJorma PrAful datur 6ac tibi mrma^ 
Jttrabe perprtmumj medio rege^punge per imum : 
jittrabe peccanteSfregejunospunge vaganteSy 
j1ttrabe,fusIentAyJiifnuia y vagaj morbtda^ ientO-M» 
tj, Qiiare autcm Epifcopus acccdcns ad altarc dcponc- 
remitram & baculum, fc vcro convcrtcnsad populum_» 
rcaflumere baculum & mitram foIcat,dc eo agit Ftdpius 
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Pactanu4 Lib. 2. dtprobat Cap.2p.n* 48'^ y?y.<poiiferatur Can. 
Difctplina dillin^i, ^f. C an, NhUus eptfco^i de confecrat, 
disl. /. 

Romanus autem Pontifex non utitur baculo Paftoralij^, 
feu curvato,fed crucis faltcm fignum rcdo fcipioni impo- 
fituni dcxtra tenct,cujusrei rationcmnon tantum hifto- 
ricam fed &c myfticam adclTe, ipfc /'ontifex tcftatur in c. Un. 
in fin. X. de Sacr. Un£i, Quod adhiftoricam attiner, cxpli^ ij. 
cat eam Durandus in Rationalt Lib.3. Cap.is. cujus vcrba hacc 
funt : B. Pctrus Apoftolus Martialem difcipulum fuunu 
(quem Dominus intcrDifcipulosconftituit,cum diceret: 
Nifi efficiamini ficut parviilusifte non intrabitis &c.) mi- 
fit cum quibusdam aliis ad pracdicandum Gcrmanis, (^uo 
in viaad viginti dia:tas dcfundo,Fronto Collegacjusredi- 
itadnunciandum hocPetro. Cui Pctrus : Accipc huncba- 
culum &tangcns illum dic/ Surgc in nomine Domini & 
pra^dica. Ille vero in quadragefimo die a tcmpore mortis 
iliius tctigit cum,& furrexit &pr2cdicavit,&itaPetrusba- 
culum ^fcrcmovit &fubditis dedit,ncc recuperavit. Ea- 
dcm ha:c habet Gtoff.ad r, un.X. de Sacr, Un^. Alitcr re- 
K.zn{^t Innocentius cit.loc.(^ ex eo Fanl. Layman, Comrnen' 
tAr.ad DecretaL lib.i, Ttt.is^infin. Ncmpe B.Pctrus mi- 
fitbaculum fuum Euchario, primo Trcvirorum Epifco-^ 
po, quemuna cum Valerio &Materno ad pracdicandunu 
Evangelium Gcnti Teutonicac deftinavit Cuifuccesficin 
Epifcopatu Matcrnus, qui per baculum Pctri dc mortuis 
fucrat fufcitatus. Quem baculum usquchodieTrcviren- 
fis tcclcfia fcrvat cum magna vcncrationc; (ScidcoPapa_^ 
iniJla dioeccfi utitur baculo &non alibi. Quamvis & Co- 
lonienfcm Archi-Epifcopum cundemfchaberebaculum, 
aftTererc teftetur Tbeod. Hoptng de Jur, fnfig»- c, 2. §. 6, n.sps- 
M^fticaratio vel hxc redditur, quod pcr baculi incurva-^^^ 
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tioncm defignctur coarfta pote/las A:cocrcitio,quam cac' 
tcri quidcm Epifcopi ab hominc recipiunt, idco & a fuis fu- 
pcrioribus baculos rccipiunc / Romanus autcm Pontifcx, 
quia potcflaccm libcram a folo Dco habct,idc6 baculo non 
ucicur. Ita Durandus & Lanccllottus Conradus intempL 
^mrt. jud. ub. i, Cap.i, 5, /. verfcrucu, Dn. Cafp. Zicglcr 

AnimAdli>> ad Lancel/ot. Inft. jurXan p,^o,Vcl quiacrcditur 
clTc fignum limitatx jurisdi(flionis,at Pontifcx univcrfalcm 
practcndit. Plurcs rationcs l^id. ap.Durandkm Dn.Straucb. 

^7*Aman.jkr,Can, SeweftnAlt.Eciog,j, pag, is Id quoque cx 
jure Can. obfcrvandum, non conccflam cflTc ClcricisgJa- 
diigcftationcm, armati cnim incedcrc nondcbcnt. Ca». 
€.cAuf ij, qlf, i. baculo tamcn ipfis uti permiflrum,4rf. Cap. 
tdn.infin.X.defacram.un^i.^uorium fpc(!lat locus Marc^6*^ 
V, 8* partim, ut fuflcntando corpori infcrvirct baculus j par- 
tim^ut paupcrtatis fignum tf^ctyPolycArp Lyfir, HarmMlfAng. 
L, 4. C 7t*p' 17% Armorum vcro loco baculo uti nen po« 
tcrant,quo fenfu cxplicant locum contrarium ap. L/vr. C. 

undcnon abuti baculo dcbct Clcricus, fi enim ali- 
um vcrberavcritjomnino contra ordinis rcfpcAum agit^ 
Cap, un. X.de Cleric. percusfire, ficut&fifacra Clcrico tra- 
ftanda, baculum deponcre dcbct Can. NuUuss7» deconfi* 
€rAt.Di(lin6i, /. Vid.* quac pluribus dc ufu baculi Clcricis pcr' 
miflbadducit Phi\ip.Helfr,Krebs.Dtprt. de ligno(^ laptde 
SeSi.p. §./. ubiin §. 6. infimul dcbaculis cxcavatispugio- 
nem vcl gladium contincntibus agic. 

jg, Scquuntur nunc baculi quatcnusin jurc Civili con- 
fiderari mcrentur. Moncndum tamcn hic cft, me,quamj 
diligcntifTimd ctiam cvol vcrim noftrum Corpus Juris, non 
tamen potuiffc uIUmlegcminvcnire,inquo ficrct men- 
tio baculi, nifi loco ejus vcl fuftcs aut virgas admitttcro 
vclis, cujus cxempla vidc 'vxL.7,ff,AdL^ /JjuiL i./. C.dc 

cmc»J> 



emend, Serv, .L. 2?, ff.de bis quinot, infan.. ^«y- §• ^^ff* devi 
(f riiirw.Refcram crgo huc,qu2 occafione materiarumCi- 
vilium Dd.de baculis proponunt. In Conflit. Caroli V. 

juberur Judcx baculum qucm cx more in Judicio 
Criminaii manutcnet, poftrententiac pubJicationcm fran- 
gcre > Petr, Greg. Jbolof^ de Repub. lib. 6* C. \o, §. 2/. QUO29 
ipfo innuit Judcx, de reo jarq non alitcr adlum efTc ac cum 
baculOjillumqj vitam amififre,ubi poflea cxecutioni & ma- 
nibus Carnificis demandatur, uttutd fatis & recurdomni 
Audio pccns deflinatuscommeriro afficatur fupplicio j & 
hoc incontincntijCtiamficondemnatus aflcratjfe haberc 
quac Principi refcrat falutisipfius caufa L. 6,ff,de pocn» 
hWt,Stepban,(S BerbArdusZierttzad di£i, Conp crim, Petr. 
Cregor, Tboiofin SjntAgm,jur unil>erj. Ub»j2,Cap. pen,n, 2m 
&hoc ide6,nedetur fecultas fupplicandi, vel aliisartibus 
poenam evitandi,^. cum rets 18* ff depcen* L,fin. C. de tufiod. 
reor,L* i,C,deton,pro(crtpt, Attamcn optime moMtTbolof, 
dJ.(f cx eo Speide/,NotAbilI,fHiVoc.^iat © ^ibbrccf)cn/in- 
tcrdum prxgnantibus ex caufiscxecutfoncm difFcrrij&a- 
liquando commutari autaboleri ^ot^z^L.Adbefltas ii.ff.de 
pcen, L, lo.Cde poen, uti cxempla funt ini de potn, L* 
Imperator jldrianta ig.ff.de SlAt. bom, Baculi enim fra- 
dio non ponit obicem grati« Principis aut juftitiac. Et 
fand hic mora non tam nocet,quam nocct fcftinatio ^ Un- 
dc&pro coquiad fupplicium ducitur,&quiperirc fcftinat 
appcllatio &innoccntiardedu(aiopcrmifla L.6 ff.de appel- 
Al. Vid.Oldenkop, Tr,de Appeii\in cauff.CrtminAU 

An autcm baculusintcrarma lcthalia connumeran-j/ 
dus>& an homicidium baculo perpetrarum mortc fit puni- 
cndum,qua:ftionis eft? Quiatamcncx pcrcuslionc cum^ 
baculo non facilc mors fequitur, cxiftimo cum iarpz^ 
Pra£f, Crirn.PArt* /,jv. 3, 10, eum inter arma, quibu$ vc- 

rifi- 
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rifimilitcr & rcgularitcr homincs intcrfici polTunt, non^ 
effe connumerandum, unde &, fioccidendi animus non 
adfit, homicidium baculo perpctratum pro dolofo non efl: 
habcndum,pracprimis quandopcrcuflio fada cum baculo 
parvo,4rj. L, t.C, de emend. Serv. DectHS Confp.n. iMafcdrd* 

fL,de probat. L. i. Concltif. 97. n, ig. Quodfi autcmbaculo 
grandiori caput fit pcrcu(rum^& pcrculTio plus vicc fim- 
plici iterata,ita utindc morsfecuta, pcrcuticntem vix i 
poena gladii ordinaria fc liberarc poflc putat Carpz. al/eg. 
ioc.uhi etiam tradit^quod dc tali cafu accipiendi fint textus 
omncsdeiftu fuftium \o(\utv\ttSyUt L,i,C.deemend,SerVm 

}yL,s.§.i*jff\devf&* viarm. Ex jamdidlis infimul judicarc 
liccbit,quid juris fit, fiquis baculo invadatur, an gladi^ 
falvoin culpatactutcljcmodcramincfctucripo(ret? Mul- 
tum enimintercn,qualis ille baculus fit,an grandior & k 
clava parum difians, an minor, bacillo propius acccdcns: 
Contraillumnemodubitat,licitum clTe fc gladio dcfen- 
re,cum uti jam di<flum, ad lethalia rcfcratur arma j fed dc 
poderiori quxritur,fiquisinvadatur mit ctncm ^ mD|1oc( 
C^cr ©pcijtcrflocf : Ethic agrefforisinfpicicnda vcnit pcrfo- 
na,fi cnimhujus robur &fortitudofuppleat, quodbaculo^fc 
deefl:,& altcri in promtu non fit aliud inftrumentunu^HIP 
qnimgIadius,juftebaculogIadium opponcrc Yalebit, ut 
non dicatur modcramen inculf atac tutelac exccsfi(re,C4r^«. 
.Pra£i.Crim.PArt^i,^iJl.2%. n,26.Jodocus Dambofider.in Pr. 
rer, Crim, cap. y6, n. 16. Qijod fi cx perfona aggreflbris 
tantum non mctucndum pcriculum, ahud dicenduni,pcr 
jca quactradit Dn.Ledererin traS.de jure belliprivati Lib.2, 
CAp.14. §./. Quamvis baculo invafo fcmper falva fit cxct- 
ptio,quafe ^ poena ordinaria moriis libcrarc posfit. 

Jamadmatcrias feudalesdilabimur,ubi intcr folcn- 
nia inveftiturarum occurritj quod hautraro per baculum 

invc- 
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invcftitlJi a ficri folcac, vid. Pe/r. Greg. Tbolofan. Synt. ]uru. 
Lih.7, CAp. 14. n.iy\ InTpccic vcr6 quotics quis dc juris- j^. 
di<flionc invcfticndus crat,bacuiu6tradcbatur,pcr quem> 
inquafi poflesfionc jurisdidionis & imperii conftitucba- 
tur invcfticus,fi»/t^. Pacian. de probat.Lib. 2. C. 2p. n j^. Iino 
adhibebatur baculus aliquandoaddivcrfitatem jurisdidi- 
anis dcfignandara.De Saxonum cnim moribus antiquis tc- 
ftatur Grypbiander de WeKbbildii Sajc: cMp.14. n.ti. quod Judi- 
ces,qui Altam habcbant jurjsdi(flionem>tcnucrint giadiumi 
Scultcti vero quiBafTam cxcrccbant, baculo fucrint ufi. 
Addatur Tbeodor, H^ping. de Jure ff^gn. cap. 2, %. 4. n, ipo, 
Mbiin fcqucntibus tcftatur,non femperjurisdi<ftionisred& 
folcnnitatis intuitu baculum in ccrtis fcftivitatibus adhibc- 
rifolcrc jquorfum non malfc rctulcris 5J^arfcl><jlcf6^ 
jlabe/quos fufius dcduccrc non vacat. Hoc (al tcm fubnc- 
fto> etiamapudcxtcros poteftatisindicium fuiftc collati- 
^ncm baculi j Inde Princcps Mofcoviaf,cum aliqucm No- 
bilium officio alicui prsponit, baculum darc folct> quo fi* 
gnificatur,ftiin omnibus velut Principi obtcmpcrandum, 
& magiftratu abicns^baculum illumin manus Principis vcl 
cjus vices gercntis rcddcrc folcc. Tbolof.Jc ^^epybLhb.C, cap, 

Opcracctiam prctium crit hic attingcrc jus confc-}6. 
rcndibaculum,quod intcrdum ctiam vocatur jus PaftcH 
ralitium, & lumicur pro jurisdidionc , quia Princeps vcl 
Dominus loci eft quafiPaftor. Quantavcro potcftas pcr- 
tincat ad baculum paftoralem fivejus paftoraiitium non 
convcnitintcr Dd.Aliicnim liberiorem illi tribuunt,alii 
reflridiorem, E. G. jusfarcicndi vias,juscapicndi&:incla^ 
dcndi pccus, homincsquc ob damnum ^ pecude datunu 
punicndi &:c. Ifid. ConfiL^rgent. VoL /. Conf.z.foL 6^.(f /ry. 
Conferatur dchis &pracCcdentibus^<f/3/^i*i inlbefPrati* 
Jkb voce >puccn|]vib. An autem fub claufulagcncrali unf jr- 
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dnOcrcr roat^ciliB^'^ Obrigfcu contincatur quoquc jus 
conferendi baculum vcl virgam W. Kfttcbend: Terrttju» 
re Cap. 4. (f feq, Klock, de srarto lib. 7. CAp, 2. ». yz. & 
hos allegans Dn, Dietber, madd'tt, ad Befoid, IheJaur.Pracl, 
d l. Ultcriushuc refercnda feudailla quaedicuntur curvi 
baculi. Suntvcro feudacurvi bacuIifcudaEccIcIiaflica, 
quae vel ab EccIc(ia,Epifcopatu,Abbatia, &fimiLconfcrun- 
tur, Germ. -lc^iflpon cincui frummcn SCtibc Rudinga ftng. 
cbfervat Cent. j. Olf 12, Befoldus in Thefattr, Pra£i» fub 
i?6>f<' fruniflabifcfj ichnj dicuntur talia abaculo curvo 
quem jam antea defcripfimusycui noviter inveftiti duos 
priores digitos imponere, juranicntumqucfidclitatis pcr- 
fonac Eccknafticar, k qua confertur, praeftare dcbent. Conf. 

l(;,KnifL de l^efiit. pa6i,p, i. c. 4, n, jy. Illa autcm quatftio. 
circahanc matcriam incidcre foiita : An foeminzadcjus- 
modi feudaadmittendae,quod nonnulli volunt, moti pcr 
illud/ ^crFrummcSfab |cl?lcu(lnitmvinDciu6, ^ propofita 
nico cft alicna,cui tamen placuerit cvolvat J^b, Wurmft'^ 
rum 7r,defeud.impr$pr.p.s4^ ubincgativam dcfendit. 

40 Corpnidis loco hic fubjungere lubet, quod in plcris- 
queIocis>ubi jus vcnandi Principi rcfcrvatum, non liccac 
paftoribuspccudumautovium uti canibus, nifi baculis ad 
collaalligatis, nefcrasperfequaniunillisq; damnum infc^ 
XdXiUvid, Pbiiip. Heifrtch. Krebs, Differt, de Itgno (i iapide Scff, 
^.§. 4. Si fccus fadum certa mulda irrogiari foIct,qu4 dc rc 
cxrat Conft. Eled Brandcnb. 2(n Dcr ^.igt unD JOolft X)rD^ 
t\\mi^dey4nno 1620,^ 14, Tit. t)on t>cn •^un^cn. cujus harc 
funtverba. (J^ foU iJi;C| nicmiin& cr fcpron a^cl/^urgcr/ 
Q3.nicr/@c^dffcr/>?irecoDcr QJliJacr fcinc jpun5c lcDig iii 
iOxxjXfi (<>uffcn/fon^crn cin/cDcr tcn ^un^cn ^rigcl o&cr 
^niiffclotpcpcr Sc^ucfcing ant)inDcn/o5crDicfclt»c un (Stri* 
cfcn fu^rcn Idffcn. atcr cincr oDcr Dcr anDcr folcbce 
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m\)i cjj4ce/ iiiiDPon un|crn C^^^^tiWwby^o^^^^a^^ixwK^uxn/ 
auc^ ^fecr^unD S^o\t;^^^6x^zxx\l nc^fl unfcm i:)ciHplcuffn 
auc^ 3nv^f unC ftol^fcf^rcibcrn/ijarcnfanfjcrn/^^ufcfjlauff 
ffrn/o^cr Dcro -©icncr fccfroffcn irflrDc/ foUcn tilfoforf t»ic 
i;)unt)ccrfcl)oflrcntt?cr&cn/unt) cr Da^u i2. ^gf. tpclc^c ^alb 
t)f r >5crrfcf)afff/ unb Dican^crc^clfffcdcm/iscr ca an^ci^^ct/ 
iuPommcn foflcn/^ur (Sfraffc tjcrfadcn fcpn. Vcrum hatc 
obitcr j Tranfeundum jam ad 

Caput IL 
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DFfcriptto baciUorum fiffb' 
rum, /. 
/1n tliA defcriptio fecunduni mo- 
res bodiernos reclc fe babe- 

2, 

Defriptio CArpzouii, 3. 
Synonyma, 

T^-fT > t frumentarit efuidl f. 
^i.iccnus b£ cum bdctUts fiffls 

conven/ant. 
TAh\t ^uid ? 7. 
^n re6l^ etiam vocentur 7al 

le.t ? 

l. -S TalioU, p 



SUMMARIA. 

iumebArtu incifts iDel PAr* 
titis. /#. 
CbArtarum PArtitarum Syn^ 
njmiA ir, 
Unde dicantur PArtiti ? 12, 
PartUArum definitio 
^emodo confit iAntur. /^. 
Modtu eas conficiendt in Aqui» 
tania. /y, 
Adhibentur etiam in depofito 
emtione. 16, 
Earum ufus inCambiu, ti, 
In caufis tnjurtArnm, /j». 
^Uud genus pArtitArum qua 



Affinttas baciliorum fiprutn^ rAtionibus inferumur, i^. 
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HarHm dcjcriptio, lo, Aludgenus partttarkmjqn^yo» 

An bAbtant parcm vim pro- cantur ^Cftncfr. 22, 
tandi cum rdtionibusl rc- Intcrdum (f bd vcrdrumpAr* 
miJP^^» 21, titarum nomcn fortiuntur. 2j 

EGimus huc osque devariis baculis corumquc juri- 
bus-, Sequunturnuncbacilli fiHi, qui a Vodio//^* 2^ 
dcvttiis Scrm. C, 1% p. ^,292, dercribuntur,quod fint 
duo Iigilla|X]uorum unum ab altero (ic recifum , ui 
jun(lia vctercm totiusreferant figuram, utriquc vero xxxA 
cxfuranumerumincidijUt fulci fi junginturprob^ rcfpon- 
dcant,ncc vclCrcditor,quiunumligillorum rctinct» plus 
valcac incidere, nec debitor incifa radcrC) quia, (i non in 
utroquc ritincifum vcl rafum^continud fraus comparcar. 
Scdquantum mihi vidctur,rerpexit prarcipud Vosfius inL» 
^ dcrcriptionc bacillorum fifforum ad primam origincnij, 
ubiitabaculus fine ulloartificiofindebaturin duaspartcs> 
quibusitcrum juncflis, incidcbantur debita vcl crcdita.^. 
Quod (i autem modernos confulamus morcs,artificio quo- 
piam confcdos vidcmus hosbacillos,iti,ut non fcmper 
lintlignafifra, fed ligna diverfa,itaprxparata,ut ccrtara- 
tioncuniriacfibi iungiposfint,qu6 uno ncgotio utrumqj 
Ijgnari>acnotamrcciperc posfit,quamvis nonncgcm fxpi^ 
ctiampcrfifruram confici. qui de re ufus notior cft pro- 
lixiori dcfcriptionc. Non disfimili rationc hos bacil- 
los dcfcribit CArpz.p» 2, Conjl. 6, Otf, 7. quod fini baculi in- 
terduosv.g. Dominum& rufticum divifi, quipoftea con- 
jun4^i,inciTiscrcnisdcmonftrent,quantum datum Vel fo- 
4« lutum, veKblviaut praeftari debeat. Synonjrmaautem va^ 
na horum bacillorum morcs & ufusloqucndi induxerunt ^ 
Dicunturcnini &:bacilli fcilli>item ligna incifa« Bor;?!/. 
dt Inflrum. fth.2^ tap^sf- tefTeralignca, ParUdor. Rcr, 
tidfdn, ti6,2, cAp,ffi* /r/. §. /. //. NonnuUis cciam tcfte- 

ra^ 
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rsrationaria: dicuntur, quod rationes in hisbaculis, tan- 
quam in certa tefTera conngnentur. Erant enim teflc- 
TX figna certa, ad rei alicui fidem faciendam j Unde defi- 
gnabantur tefrerac,quotiesfrumentum diftribucndum c- 
rat, ncmini cnim finc his tefrcris habebatur fides, vid, L.i, 
cde fntment, Mexandr. In fpecie vero teflerarum frximen- 
tariarum fit mcntioin L. j"i.§./.^ dejudic, pcr quas nihil 
aliud inrclligitur, quam fignum frumcntarium,quod, qui 
cxhibebatjfrumentum a Principc accipi^at,&:qiiidcmpro 
portionc fignata Ca?/. Rbodtgin, antiquar, lib. //. cap, i. 
& talcs tcflers vcndi poterant, Conf, L. 4p, §. i,ff,dt leg, 
Et has tefleras in fpecie dcrcribit Adr, Turncb, Advcrfar, Ub» 
ig.cap. 2^. quod fuerint fruflilla lignea, qux data funt iiS| 
quibusjuscratpetcndi frumenti publici. Paulo aliter tcs- 
feras frumentarias defcribit Gutd, Pancirol. Tbcfaur, var. 
le^. Lib, 2,cap, 2og, circafinem, Ex quibus apparet,cum tcs- 6, 
ferailJafrumcntaria fuerith*gnea,commodeidtraduftum 
cfle adbacillos fiflbs, ut hi finttcfll^rae rationariae fcucer- 
ta figBa,rationcsinterdebitorcm & creditorcm exprimcn* 
cia. Quo fenfu fortd non abfurdc capi potcft locus Plau- 
ti,ubi dicit; Suam uterque tejferam babet,ratioconfiatyy^\ 
uti Gcrmani loquuntur, ICiJnn cm |cl)er (cm Scrthol^ Isdi/ 
(b i(? Dic '.Xcc^nun^ ricf)f tg. Pprro & Talca quandoque di- 
citur baciJJusfiflus: Eft cnim Talea fruflum ligni pracci- 
funi in utraqueparte, uttcrrac infcratur, 7^?^, Calviw. 
Lexjur, -poc. Talea, Alii VeroTallea dicere malunt,a Grae- g. 
co Bai>i^u:y cx mcntc CorDtn Font. Latin, fub tlio vocahulo^ 
p' 7S4' Qua rationc ctiam Galli bacillum fiflum appellant 
Tailley un morceau de bois a mAr(^t>er le conte de queique cbofe* 
Unde&Jatinealiquandonon Talca fcd Talia dicitur,^^ 
de Vttiis Sermon Lib. 2. cap, iS,p. 2p2, aquo diminutiyum 
TaJioIa,quod pro Synonymo bacilli fifli rcfcrt Par/ador. 

C j Ar. 
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hc, cif, n. //.Gcrmdnis dicuntur .l^irtj^ol^cr pDcr Mcibjldcfe/ 
prout vcl cx filTisbacillis. vcl^liis ad junduram rccipro- 
cam prarpararis liguis confe(5i. 

lo. Cum hifcc bacillis fi0is quam maximam afTinita* 
tcm habcnt chartx incifac, quac nonnunquam vocantur 
fchcdula: dicatac, Rudinger^ng. obfcent. u Ohf 44. vibratac, 
tiyebner.fub 1>oce jjfrbf)(>l^cr. Galli & Angli vocant Partitas, 
Boeriti^ Drc. foj.xJ^offer ;femef/r, lib,4.CAp.qX Arpz* cit.loCp 

u.Bornitins delnHrtm Itb z CAp,^4 quodforfan avcrboGal- 
lico pArtir^ quod idem cft ac dividcre, dcrivationcm tra- 
hit, quamvis illi lingua ctiam voccntur/f/^/i/f// pArtAgees 
vel lettres pArfagees Gcrm. rcro iiU6qcfcf)nU(cne ^txitif 
au6^cfc|nittcnc CBricffc/ .^fcrb^cetcl/ a modo cxfcindcndi, 

\y RHlandde Commi(f lib.s*cAp,i2.% 6^ Definit autem has- 
cc chartas partitas JobAn, LAitrent, Zfbred^ in differt^ de 
compArAtf ItterAr, cAp. 10, p,6i,c\uoA (int fchcdulac,partium 
confcnfu incifac, quarum altcram pars altcra rccipit, ut 
pcrc6njundioncm earum probatio ficri, & vcrita^ indc 

I4,cognofci porfit. Modum cas conficicndi tradunt hunc, 
quod ex confuetudinc Gcrmania: dux fchcdula: unius tc- 
noris ex pcrgameno,vcl unacademquc chart^aut papirOi 
aqualiter corrcfpondcntcs inbafi.conficiantur.qux rctor-' 
to obliquoque modo plcrumquc ad ochac formam incidc- 
rentur,&vel ante vel poftea litcris (ignarcntur, ita utam- 
ba: fchedula: in cxtrcmitatibus coujundac apparcant quafi 
dc una charra.z«^r<7<y. RuUnd It^ei^ner.Rudtng. AllegAtU loct4^ 

'J- Alium modumin Aquitani^obfervari proponit Rotr.dicf. 
Decif. /tffncmpe litcras quasdam magn^ figura pi([las,v.g« 
A B.C D.poni vclinfine fchcdulae,vel etiam aliomodo,|po- 
fteaque chartam prolubitu partiumnon re(flc,fed obliqud 
fcindi haut fecus ac in panno ad colorandum vel tondcndu 
ronlbri dato,cx quo parvaaliquaportio^qaac/^^f^^w//^^^^ 

appcL 
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appcl!aturrctinctur aDomino^quo poflcacx comparati- 
onc appareat,an fraus fit adhibita,ncc nc. Hujusmodii^. 
fchedulas aflcrit,dividi intcrdum intcr dcponcntcm & dc- 
pofitarium,& in cmtionibus obfcrvari ctiam ftatuit Rudtn^ 
ger^ tb, Aliisconftatincambiis e[usmodi fcliedulashauti/. 
raro frcqucntari^ ubiliterac campforiae dividuntur, & una 
pars datur illi, qui dicitur Acccptans, altcra vcr6 a Re- 
mittcnte mittitur Traclanti, qui cft ille a quo dcbct folvi, 
ubi pofte4 inloco folutionishspartes junguntur, &folu- 
tio fic. Hocinfuper refcrtur, quod Acceptantes eoadhuc 
fruantur bencficio,ut,quamdiu non fa<Jia foUitio, tam- 
diu fumptibus Tradantis vivant, forfan exhac ratione,nc 
fi fortc folutio dift'eratur,illi ncceflc habcant cum fuo 
damno in aliquo loco commorari,quam praxin tamerL» 
non omnialoca rcceperunt. Aliud genus chartarum^ ig. 
Partitarum cxhibct ordinatio Rcgni Bohcmici , ubi ejus- 
tnodi fchcdulaein injuriis,tam adinveftigandamquam ad 
cxcufandam injuriam mitti &remittifolent, inquibuseti-^ 
am rcquiritur ut linguaBohcmica fint fcriptap,quacpoftca 
producuntur probationis loco. iVebmr fub voc. ciuegc- 
fd^nirrciic ^cetc/. Ab his chartisPartitis diff"eruntPartit«i9« 
ra tionibos infcri folica:, quac funt fchedulae quardam rati- 
onibus immixtac, in quibus quaedam fummas ad rationcs 
fpe<flantcs noratas, qua: Partitx vel rationibus conncxa: 
funtjvel feparataD,de quibus an parcm cum rationibus pro- ;r. 
bandivimhabeant^prolix^agitA///w;;o2. Eftobar .dt Ra^ 
tiocm,cAp, ii,H,t.(f fiqq,\xh'\ ctiam illas Partitas alio mo« 
do Parcellas dici monct. conf.Efcobar. d. /. cap, 12, qua- 
rummenrionem quoque facit job. Heefir.Tr.de rat. red" 
dend. Locg. fj.jh 

Ulrcrius a chartis partitis fupcrius exhibitis difTeruntii* 
chartae Partitae, quacinterLocatorem&Condudtoremha- 

vis 
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vis circamcrccs transvehcndas confcribifolcnt , Gcrma- 
nisdiftac Sccbri<fc/ fcu frcqucntato Meicatoribus voca- 
balo ChMTtl pArtyCy dc quibus l^id.MArqiiArd dcjHreMer, 
cator. lii. 2.cap.io. fj.do Belgis hac litcrse dicuntur CertC" 
partye. dc quarum indolc prolix^ agit jAcoh, Cooren. Ob/er' 
j. vat. rer. tn Senat. Holiand judicatar. Obf.2i. Quanquam 
nonncgaverim^facpius ctiamhaschartasinter Mercator^s 
difcindi,& itaverum nomqn chartarum Partitarum ca$ 
confequi, 

Caput III. 

DE 

MATERIA ET FORMABACIL. 

LORUM FISSORUM. 
&UUUAKIA, 



COnnexio Capitis. n. /, 
Materu dtvtfio. n.2. 
hiateria circa ejuam* n> \. 
Ujus bscillorum fijforum apud 
mo/itores, n. 4, 

^idmorisftt iniMi/hia 
^tdfihaciUi fisfi (f frumen- 
tum in ciftk Molttorum rf- 
fertum non refpQndeant.n^6. 
Qtnnam dicantur bi^ tan.^^cn 
@t6cfc. n.-j. 
^uid moris in molendinis ban- 
mariis. n» S. 

Mores Marcbiciallegantur. n.p. 



UJus eorunacm tuextgendiZi^ 
sa vei Accisi m. it. 

^uale lioccajit juramentum-» 
prsflandumfit in Mnrcbia^ 

n, /2. 

Opiftoncs tnflruHi ejfe debeni 
bactUis fijfis. n. /)• 

^idin iUts conpgnent ? n.14. 

BaciUt fisfi adbibentur ad defi- 
gnanda Jer^Pttia A rufttcis 
pnfttta. n. /f . 

Ujus bactUorum fijforum praci- 
puus faltem eft tn rattontbta 
fimpltctbui^ 17. \6. 



Ufus bacHlorum fifforum apud\FormabaciUorumfiforum^n.\y. 
Zjtofeptoi n.w\ Jn- 
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Xn mHltiplkihus yationibus ad' 

btbcri poffunt bacillijisji.njy 
Expdcatur per cajum, n.iS. 
Rationes Jttbjiciuntur, n*ip, 
Rationes Tuteiares anper ba- 

ciliosfijfos reddt posfint\n.io^ 
Rufticus poteft effe Tutor. u. 21. 
^aomodo bicrationes reddere 

posjit. n, 22. 

Rationes poffunt reddiper ali- 

um» n.is. 
Rationes dstbitandi quare boc 

cajti bacilitfis/i non Jufpciant 

n, 2^. 

Rationes non offerenda in folit 

n,2s. 

Deciditur qua ratione rationcs 
tuteiares in baciliis fisfis no- 
/ari pojjint^ nM- 



^uomodo conficiantur bacilH 
fisft, n, 2g. 

Infcriptio nominis (f reiinba* 
cilio fiffo fieri debet. n,2p. 

^id fi b&c injcriptio omiffa* 

n. S9. 

Annus (f dies an Adfcribendu* ? 

Deficiente infiriptione,per tefies 
caufa haciliorum fifforum 
probanda, n,i2. 

Locus bie ejl juramento Judici-^ 
aft. 

An idem in juramento fupplc» 
torio^ n^4.m 

Affirmatur certo cafu. n. ^f. 

Unusquisg^ contrabcntium di- 
midiam baculificHm babere 
debet. n.^S 
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^Efcripfimus in praeced : Cap. bacillos fiflbsjinfi- 
mul ctiam chartasPartitas carumqjgcncradc- 
Ipinximus : Nunc accedimus ad materiam & for- 
|mam bacillorum fiflbrum. Ad matcrianu 
quod attinet, Jubct mihi majoris commoditatis & mcli- ^ 
oris diflindionis gratia illam dividcre inmztcnzmexqua^ 
& matcriam circa quam, Materiam ex quA jam fupra-. 
Juftravimus,cx ligno enim fisfili eos ordinarid conficiin 
vuJgus notum , & fiipcrius jam adduftum cft, ided cram- 
bcm bis codam, quoddicunt,apponcrc mcrit6 fiiperfc- 
dco. Confi^dcranda itaqj venit materia r/rf4 y»4OTi pcr j 

quam intcUigo objcdum bacillorum fiflbrum , fcu matc- 

D riam> 



riam, in qua ufus corundcm prarcipii^ fc cxlcrit. Quam- 
vis cnim aliis in jurc noftro pcr materiam rcgularitcr 
illat quzdicitur cx qua intelligatur j cfl cnim matcria, ex 
qu4 aliquid fir §. cum quis exalienA ff. deacq. rer, dom. 
Undc dc matcri^Navis agiturin L,$7* S8,fflde leg.^. liccc 
aliqiiando matcria ftridius capiatur, undc matcriaxdium 
ligno opponitur L, i^S.ff. de V. S. /. ^.ff. de leg, u Intcrdum 
tamen cciam in jure noftro matcria rci pro ufu rci acci- 
pitur,ficut intcWigo LipS^ffldeF, S, ubi dicitur^quod pra:- 
• diumurbanum non locusfaciat fcd materia,i. c. ufus ur- 
banus, Ex generc cnim ufus illa prxdia diftinguuntur L.t6^^ 
ff.deK.S. Eaproptcrncmomihi vertct vitio fi matcriam 
bacillorum filTorum propofiturus^ufum corundem Iiic loci 
demonftravcro. 

^ Proponam vero matcrias,ubi bacilli adhibentur fisfi 
finc certo ordinc, ncc omncs, fed praccipuas faltcm, quas 
tcmpore exclufus notarc potui i Et primo quidcm loco 
notumcfl,hautcxiguumbacinorum fifrorumcfic ufumin 
molendinis tam ruri quam in oppidis , ubi una parsmoli- 
toribus> altera vero piftoribus,ccrevifiac coctoribus vcl cti- 
am aliis ordinaril ferie molentibus datur. Hifce bacil- 
L's fisfis molitorcs infcriberc debent modios frumcnti, 
dcmta prius ^ fingiilis portionc aliqua Gcrm. Dic Q)Jcf?f j 
quz portiones in cifia aliqua usq^ adrationcsafiervantur. 
Habet autcm illa cifia, fuperius ubi clauditur, foramcn.» 
ferro munitum,quod ita confcftum ut bcncquidcm pcr 
illud frumentum infundi,nonautem dcpromi posfit. Ex- 
iguntur autem ejusmodi rationescommuniterelapfotri- 

j meflri fpatio,quod barbarc vocant Quartalc. In Mifnia 
molitorcs fingulis hcbdomadibus die Sarurni. Officialibus 
Principis molarum curamhabentibus,baciIIos fiffos tcnen- 
tur otTerre,quorum crcnis numcracis, per iihimam linca 

qux* 
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quaedam atramentaria duci rolct,quo initium &fiPlisuni- 
Uscujusqj hcbdomadis cognofci posfit, quicquid igitur 
annoiatis refpondet, libris raiionum inferitur. Qiiod fi 6 
autcm plus in cifta reperiatur, quam^annotatum , fadl4 
prius inquincione, unde talisinxqualitas eveniatjCxccfTug 
noncedit molitorijfed pertinct ad Dominum molaf, dcut 
v&fi minus in cifta rcperiatur quam in bacillis fisfis,hic 
dcfedlus fupplendus a molitore,(S: a Scriba in Regiiiris fub 
diverfo annotatur titulo , qui infcribirur '^Ui)ang. yiJ* 
Ord.mobtnMtfntA ap. Coltrhm, Oper. Oecon. Uh.z. Don MtXi 

^anD >)au6arbci<m/Ca/>.i. §. t\t wocftmtlicfcc :du^mri>utig. 
p. w. I/. Refert candem Ordinationcm dc bacillis fisiis 
Molitorum Joh, Htring, deMolendin.^udfi* 4.$,infinpjn.4^i7 
D atur ctiam aliud genus bacillorum filTorum in molis, qui 
vocantur oblongi , Dic i^ni^cnflocfc/ in quibusasfignantur 
nomina illorum, qui aliundc vcniunt. & non ordinari^ 
molunt, Dic frcmbDm SDld^l ®4flc. Alia contr^obdnct 
conftitutio in pagisMifniae, ubi Principcs molas Bannari- ° 
ashabent. Ibicnim Judiccs pagorum vcl Praetores pari- 
ter ac finguli ruftici,fuos tcnent bacillos fiffosjquibus, antc- 
quam frumentum in molam transportatur^ primumPra:- 
tor,poflca vero moIitor,itcrum alioshabcns bacillosfiffos, 
frumcntum infcribic. Hoc cnim quam optim^ facit ad 
evitandas fraudes ruflicorum,quibus molendina bannaria 
eludcrc folcnc , fimulando fcad hoc molendinum dcfcrrc 
frumcnrum, poftca tamcn partem nihilominus ad aliucl 
molendmum prohibitum transportant Quam ob rem rc- 
cenfeba vcrba didxConftitutionisMifnicx,qux quantum 
ad pracfensncgotium,itafehabent: Unfcr^cftfol^ fccr nc^ 
tcn Oim 3?. foU uQc^onnatcnD Du^cr(|c(^cr/fon:^o(i)i c^ 
bcnUngcn @<ocf t)om QJJilUcr fo^crn/^icfclfccn/uM «ia c( 
uonOcm55aurcn MnD<2Sicfcrn an^Cnecn/ JSotn/OJi<»l?/ 
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©fcifhic^l/ijciDef orn / onD Dcrglcictcn SHc^cn Dtc 2Bo# 
c^rn au^gcfc)ja«ce/ tclTc^tigcn/unD wa ^cr (c^fc ^cr6 auf 
Dcm jjcrb^ol^ locn^ct/mif cincm fc^war^cn 2infrn|]nc^ 
jciancn/auff ba^ ficDicanDcrc ^Cocf^cn xoi^m md^cn/wo 
fic <m^c^(cn foQcn/unDtrao fic niin t>crmdgc Dcr ifcrbhol- 
^crunD ^cic^cn fo&icQ[53oc^Cijcm4i5(crt/unD&cn ^ aw^* 
gcmc^cf n?irD/rccfjf bcfin^cn/foa Durc^ Dcn «cfc^^lhcjbcr in 
Ovcc^nun^ gcbrac^t ti?cr5cn.^?>cfinDct fic^ rtuc^ im mij^mcf^cn 
mc^r/bcn Dcr QKiiacr angcfcfjniftcn/fo foO folc^c^ aUcina^l 
untcrfcincm ^itcl/gugang Da^mc^r im Sajlcn bcfunDcn/ 
^ann Dcr SJJiillcr angcfc^niftcn ot)cr 3^ic^(cn gcfubt cingc^ 
fc^rictcnwcr^cn/ unD folcfecr 3«a^ing foU Dcr J>nfcl?vittc 
dllcin folgcn» Hacc Molcndina tamcn bannaria regula- 
ritcr taliacffe non prafumuntur, cuni libertati naturali 
rcfragenturj probandum erg6cft,quod haec fcrvitus mo* 
lcndinis fucrit acquifita/ Rcfertur cnimhocjusintcrfer- 
vitutcs ^ Cdtpoli. Tr.de SerW. Ca/>,yo. n. s, verfpr4Ltcre4,BAlb. 
de Prifirtpt. P. 4, PArttss-principaf. quamvis, quia 

in facicndo hoc jus confiftic,impropria tantum vidc- 
atur fcrvitus. Conf. Hering de hiolendin. ^ii.n. 47. ubi in 
prxccdcntibusi jr.//. docet nccvi jurisdidioniscompelli 
pofTc fubditos,ut Doniini molcndino utantur,fed hxc o- 
9 bitcr. Alibi ut in tcrris Brandcnburgicis , quando pagi 
propd urbcm fiti , & ruftici in il]4 molunt, unusquisq, 
fcorfimhabet fuos faccosccrta figuri fignatos, infupcr c- 
tiam bacillosfiftbscum molitorc oppidano divifos,in qui* 
bus ruftici nomen expreftum. Exftat ca dc rc C!^urfdr(l 
3oacfjim /Jrif ic^a \\JJarg3raftcn ^u^ranDcnfsOW.ung 
DC6 ©acfcne/SUlj^IcneunD (5innc§mung^cr^cftcffcl|?cu* 
crin Dcr SBar^grafffcfjafft ^x^inUn^wx^de ^nnoi6o2. k2L 
fonans 3n Dcn 9}5iUlcn in unD an Dcn CtuDtcn/ Da Die 
mgp an^clcgcnc ,^(>rjfcr ma^kn/foacnaup lcDcm^orffc 

4lcr^ 
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^cr&flccfcr/unO <iuff clncm ic^cn (gtocf Dcd ®aurftf5?<i§# 
fnc i(:^c\iniix^n/a\xd) i^rc ©acfc fonDcra gcjcigncf ircrDcn/ 
^innc Dcr OJ?«Ucr ^ncc^t unD 3ungc/fo in Dcr SWu^kri 
rtuffw.ufce/ /cDcema^I tcrrc^ccn f(in a\x^ wcldjcm rQorffc 
Da&©c(rciDc fommc/unD wcni (^c^drcf. 

• Pari modo etiam bacilli fisfi frcquentantur in illis 
locis,iibi Zytopocia viget, & optimae beneqj fapientcs 
ccrevifiac habcntur ^ Videbis enim ibi apud Cerevifiarios 
integros fafccs bacillorum fiirorum,qui,(i crcnx ad finem 
perdudac , fadla folutione vel franguntur>vel abfcisfispri- 
oribus crenis, illisqj de novo fignatis, adeundem ufunu 
itcrum adhibentun In Eledloratu Brandenburgico eti- 
am in pagis Prxtoribus concreduntur bacilli ^sdiZi^Q^ ii 
Magiflris, in quibus nomina braxatorum & quoties cere- 
vifia coda, annotare debent. CJd foU Dencn ^C^ul^cn itl 
aUcn^drffcrn Dca ^inDbrinicue ^albrr .1fcrb(ldcf< ju^aN 
lcn bcfoi^knfcwn. HiPrxtorcs a ZifeMagiftris ad ratio» 
ncs computandas & demonftrandos bacillos ^({os vocati, 
fi non comparcant, debcnt pcrfolverc poenam 5. aurco- 
runi. Vid. -OrDnun^i Dca ^rancne im ^fturf^ranDcn^. 
ap. Coler, lib. cap. i^,p, m. 41. Alias jurant etia m, fie quan- 
tum licucrit fraudcs circa Zytopoejam , vel; importati- n 
onem acvenditionempcregrinarum cerevifiarumcontin- 
genres,avcrfuros,omniaqj in bacillis fisfis debit^ diligcn- 
tia annotaturosj Cujus jurnmcnti forma in dida Ordi- 
natione fequentibus vcrbis eAprcfTa : "^il) fc^tt>crc/t)a§ ic^ 
Dcrmd^c Dcr (I^urfur(?(. ^ranDcnb. auffgcricfjececn ^ratt 
unD ;5icfc^rDnung/ flfciefi^c ai\:^imi Darauff ^abcn iviJ/ 
Da§ fcin <2>raucr im ^orffc N. mc§r t>cr6raucn foH Dcnn Dca 
3a§r<6 $u Drcpcn unicrfc^icDIicfecn ma^((n/cinijuffncr»ier 
unD cin Coffcrcr ittJccn(5c^cffc(/Da(; aucfe cin^nlgcr oDcc 
SBraucr m r©crffc N. f<in frcmtD 5?icr cinfilljrcn un^ 

D3 fc^cn^ 
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^fficncfcri |oU/ cp|cp ^cnn jupor ocniefcc unD ic^ 3*^^'^^^*^ 
fccFommcrt/unD &cf;^.ilbcn mit Dcm ^Saurcn njicricl • 
ittmahi ^r<iucn wcrDcn/unD mic Dcm ^ril^cr xoi ya^ 
obcr Honncnfrcmbt) <^tcr cr jcDcr^cic brinacn tiMr^/cincr: 
fonDcrlicftcn ^crbl^Ocf balicn unD Diirauff fc^nciDcn / auc^ 
ncb n Ocn^riJvjcr alicr Quartal ^u 5cm gicfcmciitcr ju N. 
fommcn unt) Ocn Sfcrbjlocf unO^cic^cn mittringcn wil/ 
Mc Oicgiflcr^ctccJ unD ^cicfecn^upcrgkicljcn/unDDcro^iif^ 
(cn ritl^ti^fcie ^u mac^cn/ unD tn DcmaQcn Untcrfcf^lciff 
gctrculic^cn rcr^iltcn ^cJffcn / ala mir ©Ott ^ciff Durci^ 
3(Sfum tfi^ripum ic 

_ Adliibcntur ctiam bacilli fisG in rc pecuaria, & prac- 
cipud circa pecus oviarium, ubi moncndum,quod, fi vel 
ovis dcvorctur ^ iupo, autmortua afTeratur, opiiio illam 
excoriarc, pellemqi infignitam Nobili vcl Pra:fedo offer- 
rc debeat,quo de rei vcritatc confiarc posfic,ubi prasterca 
altcra auris abfcinditur, &dudo pcr aures filo duplicato, 
numcroq^ demortuorum capitum in bacillo fiffo afiignatoi 
ad rationcs usq^ a/rervantury quo tcmpore infpicitur an 
numcrus pellium rcfpondeat auribus abfcisfis & fulcisin* 
cifis. CoUr.Opcr, OeconomJi^,t2,Tif^^onQd)aff<n C/ip,2S* 

i^p.m.^jt, Pari modo numerus Vcrvecum & agnorunij 
madatorum infcribitur bacillo fifib inter Oominum & 
OpilioncmdivirojUtcxindc quantumcx grcge confiimfc- 
rit ovium Dominus > confiarc posfit. 

Similiter in Ducatu BrunfYiccnn vidi illorum obfirr- 

'5 vationcm circa fi:rvitia. Habcnt enim ibi ruftici in non- 
9ullis locis cum OfHcialibus fijos bacillos fifibs^quibus in- 
ciduntur finguli dies,in quibus prxflita fcrvitia. I rallita 
vcro fi:rvitia,& fi^lutos i ruilicis cenfijs his baciilis probari, 
tedatur Carpz, P, 2. C 4, D. 7. n. 1. Plura quideni huc a mc 
aiFcrri po(renc>cum baciliorum fifTorum ufiasctiamiiu» 

mul- 
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inultis aliis uc in agriculcura, captur^ pifcium & fimili- 
bus fatis frcquens: Verum cum hsec omnia Nobilibuspa- 
ritcrac ruflicisfcientii oeconomicafnftrudis meliusquani 
mihi pateant, & pro locorum varictate ctiam inter fc-» 
▼arlcnt,no]o me diutius detinere,fed quod reliquum efl:, 
iJlis committcre. 

Ut tamcn generalitcr me adhuc cxpediam circa ufum i6 
bacillorum filTorum^dubitariyncrito poteft,an tantum in 
rationibus fimplicibus, an verd Sc mifcellaneis locumha- 
beant? Etquidem negari ncquit,prarcipuum ufum cflo 
horum bacilJorum,fideunogcncre debiti quaeftio fit, nu- 
dx enim crena: hisbaculisinciduntnr^&: hinc caufadeben» 
di fpeciahsnon fempcr addi poteft; Quod fi ver6 unius 
rei nominehi baculi confe(fli, una eorundem ac ccfta_^ 
veritas erit,e.g. QJ?iJ^(cnpdcfe / Sc^iifferfldcfc/ ubicrc- 
nar femperunum idemqj denotabunt. Non autem dixc» '7 
rim,in rationibus multiplicibus omr^em ufum horumba- 
cillorum cclTare, Sed requiro tamen fpecialem conven- 
tionem pracccdentem, quodcrcna: omncs incifac ad quod- 
cunqj debitum probandum fufficerc debeant. Cafutali 
hoc non incommode declarari valet: Titius fidem fibipa- 
ravit ap:Mcrcatorem,&inde potcftatem nadus omnium 
gcnerum merccs cxtabcma ipfius fide habit^ petcndi,fed 
majoris ccrtitudinis caus*i, quia Titius litcrarum ignarus 
crat,convcniunt intcr fe,ut pretium mcrcium quarum- 
cunqjinciderctur bacillo fiftb : Ex hoc bacillo fiflb convc- 
nit poftca Mercator Titium. Hic cxcipit diverfas feac- 
cipifTemcrces. hinc fingulas defignandas cffcj Quacritur 
an audicndusTitius? Rcfpondcndum putoquodnouj di- 
verfitas cnim mcrcium non toUit vcritatcm dcbiti in ba- 
ciJIo fiffo cxpresfi j Et fi quid dubii hoc cafu fubfit,id omnc 
fublatum cft per convcntionem ab initio circa bacillos fis- 

fo* 
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fos initam,qua: uti alibi, ita & hic lcgcm dat contradui 
L,7,%.s.ff,de pA^i, L, contrA^lus 2S^ff^*de R, J, Nam fi par- 
'^tcs potcrunt efficcre per padum ut Copiae credatur paritcr 
ac OriginaIi>te(le Mmnozde Efcohar,deRatiocin,CAp,io.n,p, 
Sicut &facerc pofTunt, ut foli Adminiftratoris dido crc- 
datur , Efcobar. d, l, n. \o, non vidco, quarc in bacillis fisfis 
talc padum rcjicicndum. 

Commod^ hic fe ofFcrt difcusfioni noftrar qua:ft Oj 

*^an rationes tuteJarcs posfintper bacillosfifTosrcddiPUfus 
quaeftionisibi fc exfcrit.quando de ruftico aut alio litcra- 
rum impcrito ad tutclam promovendo agitur, Hosenim 
Tutorcs cfTe polTe^fi ineptitudo adminiftrandorumncgo- 
• tiorum nulla concurrat, ex %,%,lnjl, de Excuf, Tut, non_> 
obfcure colligitur, quod clarius exhibctur in L,6,%, fin.ff, 
€od, Vcrum cum omnis Tutor ad rationcs rcddendas o- 
bligatus fit , L, \,pr,ff, dc Tut, (f rat. dtjlr, Reform. Poltt. de 
Amto IS77. Ttt^)2, dubitatur, quomodo Tutor rufticus lite- 
rarum ignarus muncriTutoriopcr confignationcm ratio- 
num fatisfacere posfit ? Pcr alium Amanuenfcm fort<}icl 
ficripofTc^ncmo ncgaverit,nam &in rationib^ vulgata ob- 
tinct regulaj quod quisperalium facit ipfe fcciffc intelU- 
gendus,4r^.C.72. de R,J. in 6,L,fi fervum yt,^,S'ff*de Acq.bered. 

2^ Sed hoc vix fcrct conditio ruftici, ut fumtibus ccrtis con- 
ducat alium, pcrqucm rationesconfcribat. Hinc dubi- 
tatur annon per bacillos fiffos rationcs Tutorix poffint 
cxpcdiri? Vidctur hoc ncgandum cxillis quac fupcrius ad- 
duda. Quamvis enim ic^ generalitcr quantitatcm expen- 
farum delignareposfit Tutor, id tamen ad rationum rcd- 
ditionem non fufficiet,quippc cum notum fit,nonIiberari 
adminiftratorem,fi confus^ & ingcnercfc tantum cxpen- 
diffc rcfcra^,fed figillatim, quantumquoquo tempore ex- 
pcnfum, &inquamrcm,proponerc dcbctj job.Hcefer.iie 
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Ka/f9n, rcddead, Lec^ g.n.i^, alioquienim taies cxpenfaL 
muta: &ficcac appellari folent, GrypbUnder Oecouom^ Legal, 
Ltb, 2. Cap.^. n, 12$, Ec eflet hoc rationes in foUe ofFcrrc,2j 
qux piiraiis dcfumta ab illis,qui pccuniam in marfupio 
Qnentant,nec qualis quantaq3ea(jt,o(lcndunt,/^/if/4^r.//^.^. 
* de Verb. Sign.n.4, Tales vcro rationes regularitcr non_# 
admittendas cfli probat Frdncifi, Munnoz.de Efcobar, dt 
Ratiocin. Cap, /o.w.^.^^ Veriim cum hic de tutelamodi-^^ 
ci patrimonii, ut cum JCtoin L,is>%*tS>ff^deiixcuf 'Tut* 
loquar, quaeftio fit, ubi varii generis expenfie concurrere 
non rolent,admittcndas putarem rationes inbacillis iis- 
fis exhibitasi modo non tumultuarioin uno bacillocon« 
fignata fint omnia , fed in diftindis,pro ipfarum cxpen* 
farum varietate. 

Nunc rcftat etiam de forma baciilorum fiflbrum 27 
aliquid dicere,qua: tamin confedionequamin annotatio- 
neconfiftit. Conficiuntur vcro ita: Baculus aliquis qui in- zg 
terdum naturalem fuam rotunditatem in longitudine rc- 
tinct, interdum vcro majoris decoris caufa &: utriq^ partc 
aquabiliter (abfcisfionc prius fada tum ^ dextra in fu- 
periore & finiftri in inferiore partc ) per mcdium ^n^u 
tur,quac partcs jun<flac veterem oftendunt figura*m,ita ut 
commodd numcrum aliquem vel incidendo vcl infcriben- 
do recipere poftlnt. Alibi non tamfuntbacilii fisfi quatn 
bacilli planati & ad jun<fturam reciprocam prxparati. Irt- 
tcrdum etiam in medio confpicimr foram*en,cui infigi- 
tur parvaquaedam feftuca,quo ita firmius partcs coha:- 
reanr,ncc>dum cultro quid annotatur,trahi huc illucpos- 
fint,<5s; ex in«quali caefura fulpicio oriatur, Hifcc itacon- 
fedis,ncceflumeftut utraqj partc pr«fcntclatcriej:terio-^9 
ri infcribarur quidbacilii fisfi den6teht,c.g. QJlu^Icnpd* 
tfc/ @cfe4ffcrptf^fc/ ubi poft<:a fulci fd limi vcl ctiasiu 

E ^ cul: 
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cutelloinciduntur. QHod ia fpccic inculcatur m tnfai|(fcr 
45r5nu<}rce5acffnc\riA;ia^>Un6unD(Jirichmiing^a^ 
fclflcucrirtDcrSJlargjrafffctniff <2>r^n^cnb. jlnno 1601, his 
vcrbis/ @ofKnaufjKtJnn^)cr|rfcjtcrbf?dcfcr unD^inff ctncm 
jcl»cnv5rod:^ceQ3.iurcn5?.j5mc vjc|c^ricbcn n^cr^cn :c. Vc- 
mmquid diccndumji hxcinfcriptioomifla, annc propte- 
reabacilli fisli funt viciofi? Hocneg3ndum,quia in privatis 
inftrumentis, cujusmodi hifunrr rM^^ juiritur folennis 
formaj quare 5c niJul rcfcrt licct dics vcl annus non fic 
adfcriptus j^. §. t.ffl eie p}gn, Stn/V. Ex. 2g. th.27. praffer- 
tim quando ex utriusqj partis confesfionc conftat quo Hnc 

j2 hi bacilli confccli: hac cofeffione vcro dcficiente,per tcftes 
probandum crir,quod hujus rei nominc confedi finc ba- 
cilli 9 Non cnim hic foli Adori poteft haberi fidcs , cum 
finis confedi bacilli in fac[to confiftat, idcoq^ allcganri in- 
cumbat onus probandi, cum non prxfumantur Un 
bcU^ n,%,fA^i2.ff.de taptiy). Cardtv,Tiifch,PrjiB. Comluf. 

J3 U6,F.ConcLio, Libcrum tamcn cft exbacillo fiffo agenii 
reo dcfcrre juramentum fupcr causa confc(florum bacil- 
lorum, quippe cum jurnmenti dclatio in omnibus caufi^ 

j^Civihbus locum habcat, . . )4'ff*dcjurej. Sed.an hic lo- 
cus erit)uramcnto fuppleiorioad probandam caufam ba- 
cillorum fiflbrum? Non puto , Long(i cnim aiia quaftio 
cft,fi dc debito in bacillis fisfis notatodifputctur,dc cu-us 
veritate dicam in Cap. fequcKti^ quam fi de causi in ba- 
cillo filTo noi^exprefsa, ab altera vcro parte ncgata quac- 
ftio moveatur. Nihil enim hic ad caufam dcbiti pro- 
bandam concurrit, juramentum vero fuppletorium pr«- 
viim requirit probationem iemiplcnam. B. Dn. Brtivn. 

jj in Proc. C/V. CAp, i^.n^zz. Quod fi erg6 vcl unus teilis, 
vel alia haut contcmnenda indicia concurrant, quspro- 
babilcm fidem rcddant caufjc ab A(Sore prxtcnfx*, adju- 

• ramcn- 
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ramcntum illud admitti poflTct, illud enim non faltenu 
unus teftis «xceptione major adfit/ed & fi indicia haut 
Uviajfcd concludentia&prxfumptioncs juris concurrant, 
obtincrc poteft> per tradita MeviL Part, 5. Drr. /7;. quan"» 
quam nudae prarfumtiones hominis non fufficerent, Mev, 
P, yOec.iSi' Uhimo loco etiam ad formam pcrtinct,^ 
quod utraq^ pars diroidic»m baculirecipere debcat,&hoc 
ob prifumptionem fraudis,quae quamfacillimd oriri pos- 
fet, fi una pars intcgrum bacilhim retineret, in quo pro 
lubitu debita confignarc polTet^Et tajitum dc forniii. Sc* 
quitur nunc 
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(Xpofici form:i ac mateiia baciliorum liflbnim 
dccffeclu agcndum» ubi primo loco confidc- 
randi vcniunt bacilJi fisfi quatenus illis proban- 
[di vis infit. Multum cnim interefl: (cire,quan- 
tam faciant fidcm, pracfertim cum hacc quzftio quotidic-» 
fcrm^inter partcs litigantes vcntiletur , & illi cx invctc- 
rata confvetudine tam ruri quam in oppidis Cnt frequcntis- 
/imi. San^ fecundum Juris Civilis argumenta ( his cnim 
in nutcrialvac juri incognita faltcra uti liccbit^ ftatucn- 
dum, bacilJis fisfis candem incfTc vim probandi,qujcpri- 
vatae fcripturx , & ficut hanc plenc probat contra fcriben- 
tem , fi conftat ejus manupropria fuiire fcriptam , vcl per 
confesfioncm ejus, vel tcftiumdcpofitioncm l.viftrtime»" 
tA /. Bxempio 7. C. de probat, Dn. Strul^. Ex, 2/. tb. i^Moelr. 
Dec»tosAt3L & hos plene etiam probare,fi quid infcriptum 
contrafcribcntem & incidcntem, Habcrc enim baciJIos 
fiflbs vim privati inflrumenti, ex Bocer, P. 2, Claj[,6. Dtfp, 24. 
tb. ip, refert Dn. GofwiH, ab Esbach, waddit adCarpz,P.2* 
Comt. 4, Def, 7. Nam licct bacilli fisfi vcrorum infiru- 
menrorum nomennon obtiiieant, cum neq> litcris ncqj 
ali^ partc inftrtimcnti conftent, redlc tamcn dicuntur 
quafiinftrumenta,quod analogiiquadam verainftrumen- 
ta imitcntur,&ad corum fimilitudinem proprium cunu 
iUis cfFedum habcant,4r^. 2p. ff.de probat, L. tm. C. ad L. 
VtfeH^ arg. L.i, ff.de recept. qtti arbitr» Bornit. de Inftrum. iJb» 
2. Cap. Dicuntur talia oppofita propriis> Sc particula^ 
quafi folet ofle nota improprietatisjficuticjus rci cxcm- 
pla habcmus in noftro jurc , ut Contradus vclquafi, 
Maleficia vcl ^uafi, §. /. A^. de obL qtt£ ex deinafi. Nec 
id juri nofiro incognitum » adco latd inftrumcntoruin-» 
appelladonem execndere,quippc cunn juxtaPauIumJCtuiP 
onmia inftrumcntorum nomine accipiantuoquibus c?^^ 
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indrui poced, ade6 uc& ce(limonia perfonarum intlru* ^ 
mcncoruni loco habcancur. L, t^ff\ dcfidAnflrum.Conf, 
L. gg. § 2»ff, de S, Petr, Oregor. Tbolef Sjntagm, Jur. Lib^ 

^ 4S^ C,t4»n,t. Wj/?4r^. deprobAt, Vol, i. J^. 6. n, m, Mulc6 
niagis crgo bacilli fisfi c6 pcrtincbnnC) utpote in quibus 
aliqua inlcriptio &:incifio , paritcr dcbicum cxprimensac 
litcrac, dcprcliendicuri parum enim intcreil in qua macc- 

7 ria fcribacur Mev. P. /. Decif, /. Q£od ipfum obrcrvafTt^ 
hoc finc prodcric,uc fi concigeric cafus in judicio,ubi acflo- 
ri probacio inccnrionis per inftrumenca injunda,Ibiquae- 
ritur an ctiampcr bacillos fiHbs probaturus admiccatiir? 
quod affirmandum puto, arg, di£i, text Hinc cx l, i, mfin, 
ff.defid.inftrum. QoWlgxtGothofrcd. in not- add L, quod con- 
demnatus ajudicc, uc intentioncm fuam per documen- 
ta probcc,candem pcrpcrfonas & ceftes (& fic etiam pcr 
bacillos ^^os) probare posfit .* Amplianda enimindubio 
probacionum via, non conilingenda. 

g Dixi vcro ancca bacillos fiflos vim pn vati inftrumcn- 

ci habcrc 5 quanquam de cfFedu probacionis horum ba- 
cillorum Dd, in divcrfas cant parces. SpecuUtor. Itb, 2. 
Part. 2, tit, de itjftrtim* edtt. ^ nunc dicenditm reftat,j^n,4. 
^uerf.ejusdem quQ^. natura^ fcmiplenam bacillisfisfis atcri- 
buic fidem,quod idcm quoq j facic Berlicb, P. t.Coffc/.^^.n.ttj, 

^ Alii arbicrio judicis rclinquunt, quanta probandi vis his 
bacillis cribucnda Dn. MoUer. Lib, 4,femeftr. n.^.in fm* 
Alii inccr quos Meiftbner, Tom. /. DecifCam, P, 2. Dec,}»n,i6^ 
foI.pt, Gilmdn.in Decif fubnomme Gail. Meiftt.edieu part, 
'^'c.20, n, II. 12, //. & cx co Webner. fub T^oce y " ' / 
Lde Commiftl Lib. Ctp. 12^ plenam baciilis lisfis 
jnt fidcm, fincmpe ex ucriusqjpanisconventione 
coafedi fint, ut benc hoc nocac Carpz,, P.2. Conft 4. 
^«j./. Dn.Gostvit;. ablifbacb. rn nat, adCarpz,dJ RJcbter^P,^, 

Deti/: 
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Decifii2»n,ii' quamvis exiftimein rarius dari cxemplum, 
ubi non utriusq^ partis confcnfus concurrat,quoniam ne- 
cefle cft,ut dividanturinterduos, Et baciJlosfiflbsplen^ 
probare experientia & oblcrvantia teftis eft, ^^rg. i.^^.jf.de- 
pofCf L.\g.ff\dcprol}At.^ pariter quidcm ficutchartaepar- 
titac, prjrfertim in illis locis, ubi tales literaein ufu nomi^ 
num frc.j..cntantur,& ea confvetudo viget, quac facit, ut 
privatis liieris fides habeatur. TnnQc, Parinorm. Aln m 
Cap,pofi cesftonem^de prabat^ ubi etiam Dec.n. n, JafonAn rc- 
pet.L adnton^ NamperilJam confuetudinem Jiteraeccnfen- 
tur cflc piibJicae &pJenc probant,cum confvctudo pro- 
bationem invalidam posfit facerc vaJidam,tcxtus Q^inCap» 
dtle&us de f d. infrum. 4b(f. Cf FeJin, in Cap. 2, de probat* 
Prout & Jdatututo vis pubiici inftrumcnti privatis tribui ii 
potcft contra eos qui fccerunt. Tiraqueli, de retraB.coH" 
iDent, §. /♦ Glojfy. num.sT' Scdick Specu/ator in tit, deinftrum. 
edit. §. i^'unc videndum quod omnisfcriptura dicatur pubJi- 
ca cui de jure vel fpcciali confvetudinecreditur.Vid.pJu- 
ra ap. Gdm.in. dt6i, loc. 

Confirmatur illa confvetudo in quibusdam provin- ij 
ciis& Civitatibus fpcciali ftatuto, uti Jioc apparet ex Kc" 
^orm. F.incofifrt. ad Mocn. Part.i tit.t^.^.i^ & Jeqq*cu]\}^ 
tenorem cum ad dcclarationem prxfentis materia: optimd 
faeiat, huc verbotcnus tranfcripiilfe non pigebit j ^Qic* 
tpcil aucp in Mcfa ©faDt un^ f\i|l allcnt^aJbcn avff Dcm 
ianl)c^crw»nb fcl^rbriUicf^hct ip unicr^cnigcmcincnJSJJann/ 
^vi§ Mc Contrahcnten an flafii Q^rictf unU ^ifgcl aupgc^ 
fi^n/ttcncgcucl/dcrcr)c&cmi5cf(cinfr CfttiM ducftmil 
nn J)dnbcnunccrfcfericb<n)bcr^[cicl)cn an jlatt feldicr^ft^ 
(cl/ifcrb^dl^cr/Da Dcr^&c^ul^tcrr &cn ©toct tc^clt/ Dcr 
^iwU^i^ afccr unlScBcnttxcfjfd Dcmvtsc^ul^mann ju3c(lcllcf 

ipirD 
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iDirD/miccinrtnDcrauffricfjtcn/foDijnnaudJ Mcfdbcn )u Dcr 
QBctPcifuna t)on bcm Sc^uIDfor&crcrcln unD vorgcbrari^t/ 
unD Ocgc^rct wurDc Dcm gcgcnt^cil fcincn gcgcnwccftfcl- 
fcricff/oDcr^crb^ol^ aucj bcp5u(cgcn : ©o foH folc^ca angc^ 
tfofRcn/unl) DarauflfDct anOcrSficilangciaitcnwcrtJcnDcn 
fcjgcgrtcn ^cgcnjcttd/oDcr Cf infa^ aucfc fccpjukgcn.^lJann 
ftiinn bicfdtcn «Ifo fijraclcgct unD glci^pdnbiad^fun^^^'"/ 
foH &cttfcl6cn tJoafommcncr ©laubc ju Dcr Q&ciiKifuna ju 
gcpcCcf/au^ DarauffcnDlic^ 5« rccfttcrfanJ) tPcrDcn.^UurPc 
abcrDcranDcr %^t\\ fcinca Scgcrticttc!? c5cr ifCcrfffjoIec^ 
ficp4nDig fcpn /noc^ Dicfdtcn filrjcigcn iroKcn. 3n Dicfcm 
gaD foilcjj Dic Scfedpffcn mit^lti^ cnrcgcn/in n>.i65!3cfcn/ 
^)crforiimcn/(Sr6arfcit unD ©{aubcncincjcDc^part^cpfcp/ 
t»clcf,c aue^ i§rco tJorgcbcne bc(Tcrn SSc^cfff unD (?ilrdfcrc 
SCcrniu^tunafArficfel^i^/unb alfonac^ flci^figcrcfrmJefi* 
gung crnuIDtcr unD anDcrcr umbflanDtn / ju i^rcr Dcr 
©c^dVffcnCSrfdntniip pc§cn/ob cinigcm uft toclc^cm IT^cil/ 
Sldgcrn oDcr ^Scflagtcn/ju cntIic!}cm(Jntfd5ciD Dcr Sacfjcn 

. Dcrv£pDiut)ort6nIcnfc9.©oc^ Da cinau6gcfcf>nittcnjfcr!>i 
jcttcl/bcpDcr ^Part^cpcn/ fomit cinanDcr contrahiret fubj,>. 
ptiones unD mit cigcncr^anDUntcrfcftrciburg ^atj ob ficfe 
Dann glcidi DcrOcgcntrcc^fd nicftt finDcn ir clf/oDcr gar t?cr* 
lol^rcn n?drc5 ©o foDDod^ Dcm fijradcgtcngcttcl t)oHf Jin- 
(icftcr ®\aviU ?u Dcr QJcwcifung jugcflcact wcrDrn. Con" 
cordat jus WurtenbcrgicumP>fr/. /. ///. 54. tJOnScrffjcttcIn 

^ oDci >)<JI$crn : ai6 auc^ unfcrc Untcrt^ancn fJcIJ cttt?amit 
Mf^cft^acmaditcn jtcrffjctfcln oDcr jJdlecrn/bcanflgcnunD 
{iixi^tn Ia(|cn j @o fcrn bann jcntv^nD ju «Sctpcifung fci<j 
mr @.f}UlDcn ciniaifcrfc^oI^oDcrgcttd imCKcc^tfilrtrin^ 
gcn/Dancfccn ipon Dcm atiDcrn S^dl Dtc G^c^cnjctfd oDc» 
5>d f*f r s^^u* fjJrgcjcisrf /tinD gtcidJ(?dnDi3 gcfunDcn ttJurDcit 

follc 
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foKc Ocmfd^cn ©(autc gcgcbcn/unD Daraiiff Ourc^ unfcrc 
®cmfetc crfant) wcrOcn.^a abcr Ccr anDcr^Scil fcince®c- 
gcnjctul^ oDcr i?o(eco gcpanCig/ t)icfc(tcn aucft nic^c fflrici* 
gec/in bicfcmJaafoHcn unfcrc ®cricftcc auflfaBco gce^anc 
filrbringcn/unO fonDci;tic^ mit flici^ crmcgcn/in tt?a$ ^Ccfcn 
i?crf ommcn/Qfrbarf cit unD ® (aufccne cinc jc^c ^MiktX) \t^l 
W>c(c^cr2§cilauc^fcinc6 ^artl^unebc(fcrcn^c6c(f §a6c/ 
unD a(fo nad^ Pci^figcr (2rmde|t3un8/8<;mc(t)ecr unD anDc^ 
rcr umbptlnDcn iu i§rcir (JrfiinDnfle (tcf^cn / ob ciniflcn/ ct)cr 
wc(c^m i£^ci( Dcni ^(agcnDcn oDcr ancn^orecr/ ju wiD^ 
(tcr^m (^ntfc^ctD Dcr 6ac^c Dcr S^i) ju crc^cilcn fcp. 

Carterumquiafuperius dixi, rarius dari cafus,ubi citra utri- ^ 
usq; partis confcnfum bacillo filTo quid inciditur,idinba- 
cillo filTo propri^ ita diilo obtinet, nam &«liis mera«- 
rix causl qua:dam in bacillis f^svofit^ag annotari pofTejimi 
annotari f£pius,expcrientiaquorundamlocorumtre(latur f 
Qiii enim alias res fuas per literas confignare non poG» 
funt,mGmoriac tamenconfulunt per crenas bacillisincifas. 

Quacritur inde : Si quis in bacilloconfignaverit pc- 
cuniam Titio diverfis tcmporibus mutuo datam,an Titi- 
us indc ad rcftitutionem posfit conveniri ? £t brcvitcr 
dicoj Quod juriseft in privata cujusqjPatrisfamiliasan- 
notatione, idem juris erit in debito bacillo incifo. At- 
qui privatam illam Patr-isfam: confignationem probandi if 
vira non habere ^expedituxn eft, cum pro fcribente fcri- 
ptura feu annotatio privata cfFcftu deftituatur. l. Inftru^ 
mentd domefticA C. tle probAt, nifi annotatio fadla cunij 
confenfu alterius, Mev. 4. De^iftiyS. ». 6* Imo exemplo 
perniciofum dicitur,ut illi crcdatur fcriptura: , qwa unus- 
quisqj fibi annotationc propria dcbitorera conftituit, 
Exemplo 7. C. d, /. ubi hoc etiam ad annotationes fifci 
extcnditur. Add^lbolofAfi. SjintAgm*Lit, ^S^Csp, i^.in fin. 

F Ob 



W CAP. /K 6E EFPECru BACILLORUM 



10 



Ob quamcaufam ctiam t^{iAtuxD»,Me*viusJ.P4ri,4,Dccj;;o, 
privaus partitas, fcu noti reclc confcriptas rationes, fi- 
ij dcm non faccre. Scd hoc cousqj proccdit,nili alia ad- 
minicula annotationcm in bacillo fadamconfirmcnt Lj. 
C. dc probat. quorum adminiculorum qua:dam cxpreflit 
Dn. Mev. P, 4. Dec. 121, quae hic prohx6 dcduccrc non va- 
cat. Hoc ccrtum, ejlismodi unilatcralcm incifionem ba- 
cillijmodocx inrcriptionc vcl aliundccaufa incifionis non 
(it in obfcurojcontra ipfum incidentem probarc, pariicr 
ficuti fcriptura privata probat contra fcribcntcm B, Dtt* 
Brunnem, Comm. ad L.s» fo. c. deprobat. 

Sed quid jurisin bacillo filTo legitime cxutriu:>qj 
partis conventione confcdo , an hic pro incidente pro- 
babit? Superius quidem dixi,quod plene probct contra 
incidentcm,cujus ratio manifcfta, fcd & pro co plenc pro- 
barc,modorcquiGta in Ordinatione Francofurtana antca 
U rcccnfita concurrant,nullus dubito, fcil. fi (i) utriusq^ vo- 
luntatc his bacillis debitum incifum. (2) altcram partcm 
baciJli fisfi pcnes lehabucrit debitor. (j) In judicio utcrqj 
fuam partc bacilli produxerit , & (4) iu in vicemjundi quo- 
ad crenas fibi rcfpondcant.Hic enim parum ad imminucn- 
damfidcm faciet,^quo incifarfuerint crcnar,fufficit cnim 
utriusqj voluntate id fa<flum clTe , quod in bacillis fisfis 
ex eo pra^fumendum,fiahcram partem pencs fc habucrit 
dcbitor,fic nemp<h invitoconil quicqua incidi potuit.Uti 
crg6 inftrumcntum urriusq^ partis fubfcriptioncm habcns 
pro utroq^ probat 'joh. Koppcn. Decif,j^6. n. 47.fcq* ita quo- 
quc bacillus filTus, cum utriusqj partis voluntate crcrwc 
fuerint incife. 

12 Ejusdcm quoquc cenfurar, ut hoc ob affinitatcm ma- 
tcriae addi cam, funt chartac Partita?, quac candcm vim-> 
habcntcum baciliis fisfis, fiquidem hoc fatis apparet cx 

paulo 



paulo antc allcgatisStatutis. Et has absq^ rubfcriptiono 
vel fubfignatione partiuni fidem &probationcm inducc- 
Ttylt^i^tUT Bormt.dewftrum. U6,2. C4p,sA* quoniam non 
posfint falfificarijArr^f»^^». Dec.46, n.s^. Tutius tamen vi- 1\ 
detur utnomcn fubfcribatur , veliiacc inferatur claufula: 
In fidcm du2 fchedulac concordantcs confed:2c funt, qua- 
rum unamamc fubfcriptam N ad fc reccpit,alteram ab 
, ipfo fubfcriptam ego N. habeo, & ad me recepi: Vclunt> 
^crttiancnjWtra^rcrUhrFnn^c \<X)X\t Dirfcr QSricfc jttjccn m 
QKcrrcn ^ific^faufcnD/rcrfcrtigcr/nnf cincr ipanDgcfc^ric» 
Uw /^crfft^trcifcaucft incinanbcr gv fc^nirun / un^ icDcm 
2§c!l cincrmiCDcnr^cDmgc gc5i1nM0c(tt?ort)cn/^a^crci? 
\\< tocr(o5rcn/^<ieDocft t)cr anDcr in fcmcn5frdff(cnj)crblci^ 

tcn fottc/ SAtUr in TbefNotar, P. 2. iMbrod, de conjparAti§ne 
literAr.Cap.p,%.ii, p:6i. Aliam formam habct Cafp. 
rfcliri^r in fcincm NotAriat VtUd^pAg.pp. ncmpc $« UJr- 
tun^ fcr)nb Dicfcr gccccl ^irccn <5;[cicljfauCcnt au^cinanl>ct 
gcfcf;ni«cn/ unD cincm/cDcn X^cil jcocr (^cgctcn m^ci^t 
un^ Xa^ a(e ofcf^c^cf. 

Et hacc adeo vcra funt ,utncgans fe talcs litcras 24 
acccptaffc debcat pr^ftare juramcntum, quod ipfum a- 
liquando in Camcra injundum fuiflTe cx Saylero rc- 
fcrt Rfitg. Ru/and. de Commijf Lib. f. Cap. 12. Scd hxc 
confvctudo non eft univerfalis 5 Alibi finim ut ia-. 
MarchionatuBarcuthano fpccialitcr funt intcrdidx ejus- 
modi Schcdul«,ncc ullam probandi vim Iiabent :®ran* 
bcnbm^: 45noJ^baf^ifc^c 2imbfe#OrDnun3 deAnnoisSo^ 

tit.i6. von A\luffecontraden ^.j.ubi ita ftatutum: ^\x\n 

Dnrrcnfoflcn^infil^roanc^auff^o&crau^gcfc^nutcnc^crff^ 
jc«cl/«;^ic mm fic ^u ncnncn f»Pcgt/umb ©crmci^ung toiacit 
aUcr^an^ unricfjcigfcit unb ^wcpfcl Ux) unfcrn Untcrt^a- 
ncn un^ ^fnec^drlgcn ^icmitgdn^^licfecn afcjcfcfeaffc : UnD 
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gcluna bcftigtcr 5«ciuffi> dontr^ct ^ciltcn/ n)ic im:an3f^. 

mmtit.idJb. iJcrorDncf ^r, Et fane cxopm Job. Ko^pen 
Dccijf.46,n.49. utctiamhic in Marchia dc ejusmodiSchc- 
dis incifis certa conftitutio condatur. Scd ha:c fufficiant 

dc probationc. 

Nunc ad aliaad cffedum bacillorHm fifforum pcr* 
^^tincntia tranfeundum, ubi primo loco occurrit qux- 
ftio: An fi Dominus famulo fuo commifcrit bacillunu 
fiffum,& illc in fui commodum plura confignavcrit, Do- 
minus posfit cxcipcrc contra tertium cx bacillo tiffo a- 
gcntcm, famulum limitcs mandati exccsfiffc & ita dcbili 
27 folutioncm recufare ? Hoc negandum. Etcnim dum^ 
huic Dominus finc certa cxprcsfionc bacillum fiffuiiLi 
commifit, mandatum gcncralc dediffe ccnfctur, quo fc-» 
ad om»e fadlum famuli obligavit. Magnif. Dn. Prijl^fn 
Colieg, dxtom.Adf. 7tt.de ProcurAt.Jx,^, Conf L, //./^^.^ 
Namficut alias dolus&culpa Procuratoris nocct Domi- 
*l no, L.io. inftn. C.dc Procurat. Iti & boc cafu. Vcrfatur 
prxtcrca hic aliqualis culpa Domiiii , dum non diligcn- 
tius inquifivitin fidcm& pcrfonam famuli,&ficfuk culpi 
damnum fcnfit 5-^. lnft.de obltg. quiquaficx dcltS: nAfc. 
Etcnim parum fido famulo rcs fuas committcns fuse fa- 
dlitati hoc imputare dcbct Arg. %. ^Anfi. ^ib.modjCy 
*9 contr. ohlig. Intcrim tamcn quoniam famulus in cxfc- 
quendo mandato Domini bonam fidcm prxftarc debuit, 
L.to'pr. L.S9 %A.ff.mAnd, Dominus contra cum vcl a(JU- 
oncm mandati dircdam, vcl aftioncm dc dolo intcn- 
tare potcft , quoniam cx «triqj condcmnatione infamia-» 
fcquitur L. 44^pr> L,S. §.i.f. WAnd. qui fi non /it folvcn- 
do,Dominus contra teriium in intcgrum reftituitur, 
Ca4/, Lib. /, 0^/4;. n. Jra9n. FAbtr L. 2. C^d. t. j, Def.j. na. 



quoniam nocorid lucruni cfl: confecutuscum injuriaDo- 
mn\if ^rg,jl. iG^.fid, R.j^ Quod 11 ai5tem tertius Fclvc- 
ritfantulum hunc dolosdagcre,aut cumco colIufcrit;Do# 3^ 
minus contracum,tum a<flionem doli LS- ^uff.mAn^datu 
L,7,%.9 ff dedoloy tum etiam ad^ionem utilem de fervo 
corrupto inftitucrc potcft. L. /./>r. Up.%^\,ff\de firv.cor' 
rupt.JohJlcrm, Summ, de fervit.perfon.L, i,nt,^.c,2.StruV. 3' 
Ex, //. tb, $0, 

Huc ctiam rcferenda quarflio 3 Num bacilli mortc-» 
confirmati pJene probent,e.g. Siquis afferat , Titium tot 
vci tot fibi deberCj iJIudq, Crcditorc non Jong^ poft mor- 
tuo inbacillo fiffo confignatum repcriatur ?,PJurimorum \i 
quidem D4. & Pradlicorum fententia cft, quod mors ha- 
bcatur juramcntiloco, 'Mev. P. 4*Dectf^ 261.^ P.^.D, j\.6. 
& fcriptura vcl inftrumcntum privatum mortc confirma- 
tum habeat vim juramenti, Hcefir, de Ration.redd. Loc.ij. 
jf.rj.quoniamnon fit verifimilcquod moriensimmcmor 
falutis »tcrn2e,voIucrirmoriin pcccato,L./?»/C. 4</ L.JuL 
repet. L. i6. C. de nupt. Vcrum quamvis quidcm hacc ita 3 j 
fe habeant,uti pluribusliac dere zp^x in Dtfp.Magfjtf.Dn. " 
Pr^fidts de Effatii Jgonizantium Cap.i.%. 10. fi^^* tamcn 
hifcc praefcrtim temporibus cxulceratisfimis , ubiamor & 
pietatis ftudium refrixere, ncc omnismoriens fccundum.* 
fcntcntiam BaldioSi Johannis Evangelifta,non ftatimuni- 
cuiqialTercntiTicium fibi debcrc, vcl fcTifio folviffe^cft 
adhibenda plena fidcs, autcx eo fi fort^ ctiam fchcdula 
intcr chartas Tcftatoris ejus manu fcripta poft mortcm.» 
rcperiatur, folutioncm nondum eftc facflam concluden- 
dum j quoniam ficut alias jurata aficrtio moricntis tan- 
tum hcredibus,non autem Crcditoribus praejudicat, mulr 
to minus id praeftarc valebit mors fola , quod ncc jura- 
mcntum praftare potuit, uti optimiraonci /Vr */wW<</ 

F } tru' 
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eruditU bujHf fecnll deficUr^tisfwui^ Dn, Brunnemdnmu m 
Comment, ad L,6, C. de probat, Intcrim tamen non efc nc- 
54 gandum, fi TcftatOr fuerit fide dignus , & alias viram intc- 
gram fcclerisq^ puram vixerir,qijin intcrdum afTcrtio ejus 
magnam faciatfidem , ut ejus harrcdes ad juramcntum_» 
credulitacis fuppletorium admitti, vcl ctiam fi nonnulla 
indicia contra rcum nvilitcnr, iilc juramcnto fc purgarc-» 
posfit. Vid. hac dc rc intcgrum confilium ap, Cbrtflofh* 
Philipp. Richter.PArt.6, Confz^.p^zgp. Pracfertim fi non«. 
vivus faltem in bacillis quid confignavcrir, fcd & moricns 
dijcerit , debitum in baciilo confignatum vcrum c(Tc,Vjd. 
quacin fimili tradit Nicol, de Pa^lrib. de priyAt,fcrtptJib^4. 
^ /. n, 6f. 

Vcrum quid diccndum fi badllus fiflus oftcndatur cui 
infcriptum quid dcnotet,anne opus crit rccognitionc-* 
manus ? Vidctur quod fic. Carpz. Proc, tit. 4,art. /. z./.Nam 
n infcriptio alicni manu fada^ fra^is fufpicio indc posfit 

|6 oriri. Quod fi crgo ncgcturmanus & rccognitio non ha- 
bcat locum , judici ad alia recurrcndum adminicula,ubi- 
ncmpe comparacio facicnda pcr pcrit05,&quidcm extali 
inftrumento, dc quo cerro posfit conftarc hanc efte ma- 
hum advcrfarii, L. 20, C, de fid,in(iruni, Nol^.y^, Cap. 7, Vcl 
pcr tcftes qui fcriptioni adfucrcj Carpz,P,\, Cty.Defi^^ 

j7 Dn, Strut}, Syntagm, Jur. C/W. Ex, ?/. tb, 14. Scd non puto 
hic tantx nccesfitatis ciTc rccognitioncm manus,ac in»» 
aliis inftrumcntis, rcgulariter cnim a tcrtio quodam in_. 
pingcndis literis bcnc cxcrcirato,caufa confedorum ba- 
cillorum infcribitur, ipfum vcro dcbitum cxcrenis inci- 
fis dijudicatur. Diccrcm crgo fi dc caufa confcdlorum 
bacillorum conftet,ad quantitatcm dcbiti nullaopuscnc 
rccognitionc , fcd fufficit fola bacillorum collatio , quac 
fi crcnas corrcfpondcntcs oftcndat, falva rcs cft,&Judici, 

ut rc- 
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uc rcum debicorcm conciemnec,incumbit: Quodfivcrd 
lupcr ipsa causa oriatur litigium.a^fiore contendente Dilp 38 

®clD^t5rfcirdi€n/inquib9 rcil.confignatafintdebitape- 
cuniaria,rco vcro pr^teden tc,6:c xoaxux 'SrbDfl^Sff c/ jiorn* 
(ld(fc/oDcr©d?djffrJldcfc/adori onusprobandi incumbit, 
quam ob caufam bacilli confedijrfr^.I. '',/.rtV/>r<?^^/.Po-! 
tcrit crg6 hic peti recognitio manus a rco, fiforte liicin- 
fcripferit 5 Qupd fi veroador infcripfifTct^reus autemalias 
litcrarum non ignarus , cx co folo , quod bacillum liac 
causa dcbcndi fignatum acceptaverit , fccum rctinuerit , 
& crenas incidi paflTus fuerit, vidcturcaufam hanctacitc 
agnoviffe, paritcr ficuti acccptans hterasfinc proteftatio- 
ne jtaciteearundcm concenta vidcciir agnoviire,uticdli- 
guiit Dd. cx }6.{f.ad SCtnni KUcedon. 

Quod fi itaq j de causa baciJlorum conftitcrit,& aJiwd^o 
non apparucrit vitium,de quo in Cap,feq, dicam, fed crc* 
njE fibi inviccm refpondcant,nullum cft dubium,hos ba- 
ciJJos fifibs paratam cxfccutioncm habcrc Ummius inPro- . 
cejf, Di/p, ult />. gi8^ Item Par/ad, 2. Rer. ^iot. P, ;. §. /. //. 
Berlich. /, ConcL 3^. ». //j. Nullus cnim dubito , idem cfc» 
his baciJJis dicendum c(rc,quod de inflrumcntis gvarcn- 
tigionatis; Ha:c enim propterea habent paratam execu- 
tionem, quia certum,purum & indubitacum continent 
dcbitum, ira, ut fa<fla recognitione , Judicis aliac partes 
non fint , nifi uc reum condemnet, C>ffr/>^, in Proc. Ttt, u 
-^rtic^. ;7./^. Acqui cx baciJlis fisfis pariter dc certitudi- 
Jie dcbici vionHat , crgo idem officium Judicis efiTc debct. 
Imo fi fola confcsJio debixoris ctiam citra produdiionem 42 
inftrumcnti, paratam parit exccutionem. Hcig, ^dlJM' 
luftr» P.2, ^. 7,n.2ufeqq.T\ovi cnimin confcflum aJia funt 
partes Judicis, quam ut condemnctur,L. jndk^ 
tam;6.£\dc re jtid.L.Preinde 2^,^.ult,ff.AdU Jqui/Xarpz. 

Proe* 
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Proc.Ttt.22, Art,t,n.2i quidnide bacillis fisfis ab utraqj 
partc profedis idem ancrendum. Unde fequitur, Reum 
bacillis [fisfis exccptioncs in continenti non liquidabilcs 
opponentem,non cffe audicndum. Scd illisnon obftan- 
tibus ad cxrolvendum debitum cum cfie compellcndum, 
remisfis exceptionibusadProccflTum rcconvcntionis, pcr 
ca quac in fimili tradit Qarpz. d, Tit.21. Artic. 4. ». 4^. Co- 
lcr* dc ProccJf,Execut, P. 4, C, 2, 24, 

Ultimo loco qu2Erendum,quacnam adio detur cx ba- 
cillofiflb? Hic infpiciendosputo contra(flus,in quibus ad- 
hibenrur,nam ex ipfobacillo fifib nulla datur adtio. Sunt 
enim hi bacilli /altem mcdium probandi id^quod in adU- 
onem dedudum. Uci ergoinftrumcntum cxfc nonpro- 
ducitacflionem, fedadionis fundamentum probat,ita & 

^^bacillus finiis. Nec cft quod dixcri$,dari taaien literarum 
obligationem/cparatamabaliis contradib^^pcr titjdAit. 
oblig. crgd fortd utilitcr cx illo titulo agi potcrit rationc 

^^bacillorumfifTorum ? Vecum ncc in literarum obligatio- 
ne ipfselitera: funt modus producendi obligationcm , fcd 
caufa debcndi omnino in chirographo dcbet circ exprcs^ 
fa, alioquinullainde obligatio, nifi Creditor caufam pro- 
bare polTit, L.i./.§.^ fflde proliAt.Cap.fi cAuti% \4,x^dcftd. 
inftrum. Dn. Brunncm. Comm. ad L. Gcneraiitcr i^, 2. C. dc 

.aV^^ nunj*pcc. hxc caufa vero cum poft bicnniam in mutuo 
cbnfeflato vera efte pracfumatur^cumliterascam confcs- 
fus tanto temporenon fucrit proteftatus, vcl chirogra- 
phum condixerit,cxill^ causa vel pracfumto mutuo oritur 
obligatio, qux pinguiori Mincrva^A' iiteris ^ Juftiniano fuit 
appcllata,ficuti monQtBacSev.ad TrcutiF^/. i.D.2o.th.2Mt.t' 
Gipban. ad L. /7. tn fin. C. dc fid.inflrmM. Unde patct ncc 

^incifioncni in bacillis fisfis fadam obligationis vinculum 
inducere, fed foltem probationis vicem fupplerc»An vero 

hic 
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hic dc non numeraci pecunia excipcrc Jiccat, fequenti 
capitc proponam. Remancc crgd, illam ex bacillis fiflis da- 
ri adioncm, quadaturcxco contradu* cujus nominc ba- 
cilli firti confedi. Quarc fi incmtionc & Venditionc ce- 
rcvifiai adhibiti fint bacilli fisG, con^pctcta<fliocmti vcn- 
diciex baciilo fifib. Sivcro cx mandato alicujus quis fc- 
cum habcat bacillos fifibs, & plusquam mandatum crat 
oonfignaverit, dabitur adio mandati cx baciIlofi(To> &fic 
confequcnter in aliis contradibus, qux adiones infiar ali- 
arura a<flionum fperfonalium triginxa annis cxfpirabunt. 
L. j. Cmdepr/tfcr. jo. Ann. Forte & coRdidlio ex moribus, hisfO 
cnim bacillififli fijnc rcccpti, aliquando locum habere 
pofiiit drg. L. nn.jf. de Cond. ex Li^. 

Caput V. 

DE 

CONTRARIIS,ETLlBIVIMSUAM 

PERDANT BACILLI HSSt 



SUMMARTJ. 



^Onwexio CMpitu. n. i. 

^^Exeeptio non numeratjt pe- 
cumjt, 4n hAciiiis fisjis oppont 
posfit F n, 1. 

Kegstive defiditMr, n.s.(f 4, 

€xceptio illA ah extra mutMum 
ohineAtl n. s. 

An fi mutuum in bAciUofifo 
configfiAtum iocM fit dtQi 
exceptiom ? n. 6, 

RMttones pro affirjHAtij>A. n, 7. 



Di^fierfitAS inter clnrogrApbtm 
(f bAcitikm fifiiim proponi' 
tur. n.g.(ff, 

CAfus^uii fpe futuTA numerAtio, 
nit iAciBts ^uidmdfumypnm 
ponitur, n, /#« 

CertJi rAtione SAciSis fisfis ex" 
ceptionem N. N, F, opponi 
poffe prUatur, j,. 

Cum onere tamen prohandi 
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fioinbacillofiffo fada hoc cafu vim quictantiae vel Apo- 
chae habet,cuni pecuniamnon creditam/edfolutamdcfi- 
gnecApochx ver6non acqud facild ac Chirographo hacc 
cxccptio opponitur, ciim quoad Apocham mcnftrtium fal- 
temfpatiumdejurcfit concefium,quodenonnum. pecu- 
nia conqueri liceat^ 1». 14. C# de uon. num. pec. Sed & alia f 
adhucratiorupereft,quarejdid^2 modo exceptioni non fit 
Ipcus i non cnim in cafii autea formato dc contra^flu mu- 
tui, fedcmtivenditiquacftioeft> ubi pretium folutum ba- 
ciilofiffbeftircifum. A tqui ver6 confeftioni dcbiti in aliif 
contradibus fa<ftar hacc exccptio non opponitur, cum in fo- 
lo mutuo obtincat L. Adverfus f . C. d, Sic cnim pro Cre^ 
ditore prarfumitur, Zdnger* de Except. P, j. c, 14. ». ^y. MolinA 
dej. ifj. 7rji. Difp. 502. w. 9. Facbin, Li6. 1. Controv. C. gy. 

Qiiid ergo juris erit in mutuo bacilfis fisfis incx/b,, ^ 
an ita falva non numeratac pecuniac exceptio? Id yic|e- 7 
batur , cum Cip. fupcr. cum privat^ Scriptura contuleri- 
mus bacillos fisfos j Scripturac vero opponi poteft illa cxcc- 
ptio, imo & inftrumento guarentigionato cadem obftat» 
Card* Manttc, detac. ambig. eonljent» Lib. is- ///. 6. ig. 
B. Dn. Brnnn. ad L. C. de non nim.pec, n. % nil crg6 obfta- 
re videtiir,quo minus&bacillis fisfiseadem opponi posfit. 
Sed fi-communcm confulamusPraxin, in oculosmcurret 
diverfitas intcrChirographum & bacillum fiflum. Illu4 
mittimus Creditori,quoe6 citius alliciaturad pecunianu 
nobis crcdendam, & nemo crederc folct,nifirecognitio- 
nc prius accepta, Dn^ Brunn. d. l. ). ». 6, Scd bacillos ^Kos 
non ita fidci altcriuscommittimus, fodjipfi defcrimus ad 
Creditorem,parati incidcrc crcnas , modo pccunia dcfi- 
derata nobis fucrit foluta j Imo communitercreditor in- 
cidit crenas, non debitor,quod fecuscftin Chirographo. 
Hinc nunquam aliquid his bacillis incidifolecnifi accepto 
^o, quod in bacillis confignandum 5 Cum erg6 Hcmo in- 

G z cidat 



crdat ordinari^ bacilio, niH pecunia accepta, non pocerit 
cxindc pracfumtiojquod fpc futurac numerationisincidc- 
rit, oriri, cum cx eo,quod rarisfimd fit,non oriaturjuris 
prafumtio, Arg,L,i,(f fiqq.ff', de LL, 

Qiud fi vcr6 tanta, qnantam dcfidcrabat Debitor, 
Crcditori ad manus non fit pecunia,*ut fi loo. defiderati 
fo. folvat,&promittat fc altero dic adhuc 50. miflTurum, 
inbcrea vcr6 quafi 100. folutacnTcnt , bacillis fucrit inci- 

jj fum, annon ita locus crit huic cxccptioni ? DiccrenLj 
admittcndam cnTe hanc cxccptioncm , noa qu^ privilcgi- 
atanijfed qua vulgarem. Id efl admittenda crit hocefic- 
(bl non ut onu^ probandi in Crcditorcm derolvat, 
qui privilegiatus hujus cxccptiom*s cfFcdtus cft I.y. C iie 

i£ non num,pec, Scd ut ipfe dcbitor probct,tantum fibi non 
cffcfolutum, quantum bacilhs fisfis incifum, qua: ipfa^ 
probatio,quamvis difl&cilhnTa fit,uti funt omncs probati- 
©ncs ncgati vx, L, AjfiverAtto 10, C, dc non num^pcc, Si ta- 
menncgativa non fit vaga,fcd loco ac tcmporc circum- 
(cripta, probatio cjus locum habere ^ox.zx\iyarg. L.opti- 
n%Am 14, C de contr, fiipuL Conf. FrAncifi, HcrcuLw. intcgr, 

13 Tra^, deproband, Negat, Et fit tandem ita : probarionem 
rco imposfibilcm cfic, imputet tamen fibi , quod fc^ , 
crcnas bacillis antc Iblationem incidendo,in talem impos- 
fibiJitatem conjecerit, arg. u 20j,f. d$ J. 

,^ An tamen dcneganda hic Debitori facultas dcfercn- 
di jiiramcntum Crcditori , an tantum folutum quantunu 
bacillo fifroincifum,dubium eft j Et negativa mihi vidctur 
vcrior,quiadelatiojuramenti,ubifundatamintentioncmLj 
aclor habct,nen habct locum, Zanger.d, C 14* n,6^, 
pcrtextum in L, /^.§.y. C. de nonnum.pcc. fundata vero 

16 intcntio cx bacillis filTis liquida cftj Et quamvis alioqui 
fuper exccptionedcfcrrcjuramcntumpoflctrcusj ubita- 

mcn* 
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iiKn exceptio cft nuda adionis contraciiclio,vix adionc# 
probati locus crit juramento : Nam H alias licirum«ft illii 
cui dclatum juramentum, contrarium probarc,&a^crfcin 
©crotffcn mu ^ctrcif wittttn^cm/'Arg. Cz. x. de preb. 
Zctfddfflde jurejur, ». cur non & hoc cafu contrarium 
©blato bacilJo fiHb probafle adorcm dicercmus. 

Deindc obfervandum, Wacillos fiflfos vimfuam per-' 
dcrc, fi faUiias aliqua cx incifionc apparcat, pra:fertim fi 
utraqj pars baciJJi fiffi difparis numcri crcnas «ontincat, 

SCcnn HHincm ^crbfli^cf m»§r «Sc^merc fcpn ale in Dcm 
4J2)crn. Ex parte quidcm rci id mctdcndum non eft,fcd 
ex parteadoris fi conringat , quaeritur anomnc jus pro- 
bandi per bacilJum fifTum ita fit ademtum? Et nonputo 
intcgrum bacillumfiffum vftiofum eire, fcd tantum pro 1% 
illaparre, quinumeri fibi non correfpondent, nc utilc-» 
per inutilc vitietur,contrarcgulamin c.fitilesy,deR,Jjn6* 
prapfcrtim cumhic vcrrcmurin cafu feparabili, ubi inutilc 
commod^ fepararipoteft. Card» Tufcb, Pra^i, CoTtclJit» U- 
C(?«r/./7^. », i.yr^. Card,ManticadetMc,(f mr.big» conTfenr. 
Ltb, t6, Tit^ s^, M. ij.Et facit hic a fimili deduda ratio , quod 19 
inftrumcntum ex partc falfum non mox totum infirmctur, 
fed illa faltem f artc qua falfum eft,<jr^. z. 2»ffJe bis ejui in 
teftam dei.JuL Ciar, u{f.s,Recep.fcntent,%,Te/lamentUM.^ifS^ 
Quodeo magis in bacillis fiftis obtincbit, cum hocmox 
cx oculariinfpcclionc appareat, quo usquc falfi fint quo- 
usquc vcrijUt fic prxfumptiofialfitatis ad crcnas fibi cor- 
refpondcnics nonfic z\tcn6tnd:k^CoK/. Menocb,de prafumt, 
L b j,0r,2t,n^^. tf /aHoc tamcn non ncgavcrim cfFe<flum 
Proceirus exccucivi , qucm fuperiori Cap: bacillis fifl^is ad- 
fcripfimus ira impcdiri,fimili rationc, qua exinftrumento 
falfitacis fu/picione laborante executiye agi ncquit. hie^ 

G 3 nocb* 
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nocb.de Prdfumt.Ub. /. Q^^. w. 6. idquidem per L, Jube* 
mud24* C. depr^hdt. 

XI Verum quid diccndum fi fracfla fit una pars bacilli 

fisfi>anneexeo folutionem elTc fadtam arguendum/' Rcfp. 
quod fic,fi ncmpd fit illa pars,quam Creditor fecum re- 
tinuerat. Nam ficut ex chirograplio cancellato aut fcis- 
fo arguitur liberatio, U 24. ff.de pr^kat ^ ita ctiam ex fra- 
do bacillofifTo pracfiimitur folutio, quac prxfumtio tam- 
diu locum habct, doncc probetur contrarium. Quod 
tamen ine<i partefit aliquid fradum vel abfciirum, qua 
non facit bacillum fifTum ful'pedum,nec crenae fint inci- 
ficfidem illi non dencgandam puto ^rg, Cap. /. x. de fid^ 
inPrum. Zaif, adff.e^d.n^n, 

Scd quid juris fi unus bacillum fuumcorruperit? Si 

^ dcbitor hoc fecerit (dc Crcditorc enim vix eft cafus da- 
bilis^ non liberabitur, fi modo creditor posfitprobaro 
dcbitum nondum eflc fohitum,qua probatione fada il- 
lud non faltcm folvendum, fcd ctiam debitor infuper Ju- 
dicis arbitrio punicndus, nifi alio animo id fadum dc- 
.monftraverit. Nullum enim dubium eft,taii cafu i dc- 
bitorc Crimcn faJfi commiflumefTcquippe, cum non-. 
faltcm is qui in rationibus charta fcriptis; fed & qui inta- 
buliscercisvc (vel uti Gothofredus legendum putatr//^- 
nifz/tfjUt itatacite etiam bacilli fifil intelligantur)cas corru^ 
perit,dc crimine falfi tcneatLf,/../.?.^^ ad L.Cornel.dcfalf. 

An autcm cminb bacillo filTo intercidit dcbitum/ 
Hocncgo fi modo alitcr Judici fides ficripofl^t, L. i.Cde 
fid,in[lrtm, Nam ad fubflantiam contradus, in quo ba- 
cillus fiflus adhibctur iJIe non pcrtinet , fed ad rei gcftac 
^fidem, L,2o. C. deprebat, Ui. de dot. caut. nonnum, Requi- 

' riturautcm hic utaminip, iplaoflcndatur, cifusq^ expri- 
matur,qu2camiflrio,rationibuspcrpennsa Judice,intcrdum 
tcftibp,intcrdum veroiuraHicnto probanda vcnit L.fC.de 
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i,inJlrunjfiL tuncCreditorJucficis officio debitoretr^poteft 
Dmpcllere ad novum bacillum conficiendum ^rg. Zr./7* 
dc Adnin per, tut, GaiL Obf, 37. 2. 

Hic etiam non prztermittendum , quod bacilli fifli 
o antiquis vcnditati j fi fafta produdione ex baculisno-^ 
s fcu rcccntibus confcdli rcperiantur, nullam faciant fi- 
:m j Quippe a rationeeft alieaum>ut fi fortd antc vi- 
nti annos confedi, recentis materiae faciem rctineant, 
im , ctiamfi vcl ciftac includantur, proptcr vcftutatcm & 
:ris tempcricm alium colorem induant, ut hinc mcrito 
Ifi arguendi, viJ, Ricc, P. i. Dec, Nesp^l, \o, 

Hic ctiamnon incommode quacri potcftjan^fiCrc** 
tor ckbitorircftituacbacillum fi(rum,illareftitutio infe- 1 
tdonadoncm debiti ? Videntur eundem fermc cfFcftum 
iberc, quamvis non negfcm , plus eflc in donationc,quani 
illa rcdditionc. Etcnim in donationc , fi acccptatio 
fta, cxpreflusadcft confenfus donantis & donatarii>&ita 
•ntradus eft perfeclus, nec poteft donans tcmcrS,nifi <ccr- 
>cx caufis, donationem fcmcl faftani revocare £5* 

C, de ri^pce, donat, In redditionc autcm bacilli filfi 
tcr Dcbitorcm & Crcditorcm dc non pctcndo quidcm 
nvcnrflccenfctur L.i,^,uffJe pa6i. ut ille pcr illudta- 
ampaclumopc exceptionis tutuseflc poflirL./^.^.z./?^^^ 

attamcn ccrtum eft,contrariasprobationeshic locum 
bcrCj^r^.^ 24, de pretia/.pvdcdpui fi alia pnegnans conjc- 
Jra adfit , quaf diverfum fvadcat.Idemquoq^ juris cft in 
cillofiflb lcgato, cxquo lcgato Tcflatorem dcbitum rc- 
ififlc colJigitur arg. A^,§. f,fflde lib.Ug. L jp^ff, de itg*3. 
illus cnim alioqui ufus Icgati bacilli forct , fi debiti rc- 
ftioncm non infcrret, ficuti idcm dc Icgato chirogra- 
apho difpofitum in alJcgata L^-s^ffdeitb.leg, Long&^ 
'crfaratio cft , fi ipfum pignus legatum fueritj Hwjus 
Liu cum alius ufus eflcposfit^fciL ut intcrim co matur» 
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velalii idcm oppignorcr, non videtur dcbitum rcmiflTum, 
fcd falccm ipfum jus pignoris L,t, ff[ d, /. L j.ff.de p€&. 
Strnlf, dd tirff. de Ub, iegat, tb.jj^. 

Ulteriusliicdirquircndum,quiddcbiLoii iacicnaum, 
fidcbitum folutum,& Crcditor nihilominus rctincat ba- 
cillum tifTum^ncc illo praefcntc frangcrc, vcl ctiam red- 
dcre vclit ? Et hoe cafu compctct condiclio (inc caus^, 
quoniam hic nulla amplius fubcft caufa,ob quam retiac* 
|2 atur I. L. j.^ de c^nd. fine cauf Quod fi dcbitor faccre 
noglexerit, & altcr de novo producat bacillum fiffunij , 
& iterum folutionem exigat,locus orit juramcnto vcl pro- 
dudiom tcfiium,quibus(i intentio Creditoris fuerk clifa> 
proptcr dolumcomminTuminfupcr erit puniendus. 

Ultimo lQConotandum,quodbaciIli fifll rcgulariter 
fakcm poflint produci lite conteftata , ctiam poll publi- 
cationem atteftationum usq^ad conclufionem caufzC.f, 
x.defid.mJlrum,G4iL\,OSfiof, ».4. nam ante litem con- 
teflaumillos producerc non licet ad hoc,ut fuper iis co- 
jnQfcatur,&dcfinitivc pronucictur,Eft cnim produdlioin- 
ftrumcntorum, &pcr confcqucns etiam bacillorumfilTii- 
rum,pars quxdam U requifitum probationis,quac poft litcm 
demum contcftatam ficri debet. Carpz. P. /. C. /7. D. p, Non- 
nunquamtamen etiam poftconclu^ionem produci pofrc» 
tcftatur cx Menockio 2, c,i. qu4i,D»,Struv, 8x.U,tb, \». 
Cnerapenovitcr fint rcperta. 

Ethatcfant,qii3cdeninteriabaciIIorum fifrorura dicenda fii- 
ercpauca qux adhuc reliqua , ppterant cx materia inftruraento- 
rum hauriri& baciUis fillis certa ratione accommodari.Veni3m ta- 
men expedo B.L. fi in prarfcnti materia officio meo ex voto tu« 
non fuerim defundtus : Fed,quantum in fterili licuit maieria,cui 
fi foecundirfimi adfedus tui acccderit fafor, faciJc emendabitur , 
quicquid ex fterilitate contraAum vitii. Penlabo ego propenfis- 
fimum huncadfedummateria fortc gratiori Snmtiu pietntis cmhsM 
impenfis fpeciali Difputatione exhibiturus.modo vitam mihi vi- 
resq*, conceflerit Deus,cui interim pro clementisfima ftudiorum^ 
4irediione gratiasago immortales» 



